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SUPREME COURT OF TEXAS. 


AUSTIN SESSION, 1874. 





Tra J. Cox v. Tue Stare. 


1. ERROR IN CHARGE OF COURT—WHEN NO CAUSE FOR REVERSAL. 
—The failure of the court to give an instruction on the trial of a 
criminal cause, fully embracing all the facts necessary to constitute 
the offense, will not be cause for reversal, if it clearly appears from 
the evidence that such instruction could not have resulted in pro- 
tecting any right of the accused. 

2. GENERAL REPUTATION ADMISSIBLE TO PROVE COUNTY BOUNDA- 
RIES.—When the location of a county boundary is a material fact to 
be determined, evidence of general reputation is admissible in crim- 
inal as in civil cases, 


AppgaL from Travis. Tried below before the Hon. J. 
P. Richardson. 

Cox was indicted for theft from a house situate in Bas- 
trop county, within four hundred yards from the county 
line of Travis county. The article in the Code of Criminal 
Procedure permitting the venue to be laid in Travis when 
the offense was committed in Bastrop is as follows: ‘An 
offense committed on the boundary line of any two coun- 
ties, or within four hundred yards thereof, may be prose- 
cuted and punished in either county, and the indictment 
or information may allege the offense to have been com 
mitted in the county where it is prosecuted.” 

The court gave in charge the statutory definition of 
theft, and did not instruct the jury that the taking of per- 
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sonal property from the possession of one holding it for 
another must, to constitute theft, be a taking without the 
consent of the person so holding it; but no instruction 
was asked on that point, nor were exceptions taken to 
the charge as given. The evidence was, however, conclu- 
sive that the taking was without the consent cither of the 
owner or his agent having charge of the property. 

The evidence was circumstantial, and is detailed in the 
opinion. Verdict of guilty, from which Cox appealed. 


Evans ¢ Cunningham, for appellant, contended— 

1. That the court did not give in charge all the law 
applicable to the case, and that the judgment should be 
reversed, citing Pas. Dig. arts. 3059, 3060; Brown v. The 
State, 23 Tex., 200. 

2. That parol evidence should not have been admitted 
to establish by common reputation the location of the 
county line between Travis and Bastrop counties; that the 
English doctrine allowing it grew out of the fact that, as 
their county boundaries were not established by act of 
Parliament, there could be no other evidence than that of 
general reputation; but in the American States county 
boundaries were fixed by law, which, being the best evi- 
dence, should have been resorted to. 

3. That the State could not allege the offense to have 
been committed in Travis, and prove it in Bastrop county. 

4. That this court should take cognizance of errors ap- 
parent upon the face of the record, though not assigned, 
when the same go to the foundation of the action, and 
especially where the life or liberty of the citizen is involved. 
(Seott v. The State, 31 Tex., 410; Campbell v. Stokes, 2 
Wend., 146; Palmer v. Lorillard, 16 Johns., 343; Harri- 
son vt. Nixon, 9 Pet., 503; Jones v. Black, 1 Tex., 529; 
Rankert v. Clow, 16 Tex., 13; Hollingsworth v. Holshou- 
sen, 17 Tex., 47; Wetmore v. Woodhouse, 10 Tex., 33; 
Salinas v. Wright, 11 Tex., 577; Earle v, Thomas, 14 Tex., 
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583; Pettus v. Perry, 4 Tex., 488; Petty v. Cleveland, 2 
Tex., 405.) 


George Clark, Attorney General, for the State. 


Devine, Associate Justice.—The defendant was in- 
dicted in the county of Travis; indictment charging that, 
on the 7th day of February, 1874, the accused, in said 
county and State, did then and there, in the county of Bas- 
trop, within four hundred yards from the county line of 
Travis county, unlawfully and fraudulently take from the 
possession of R. T. Hill, “and out of the dwelling-house 
occupied by said Hill,’ certain moneys belonging to “ W. 
H. Caldwell, without the consent of the said Hill, the per- 
son having possession of said money, and with the intent,” 
&e., &e. 

The jury found the accused guilty, as charged, and as- 
sessed his punishment at five years’ imprisonment in the 
penitentiary. 

The defendant’s motion for a new trial was overruled, 
notice of appeal given, and the case is presented for re- 
vision on the following assignments of error: ‘*That the 
court erred in not instructing the jury that the taking of 
personal property from the possession of one holding it for 
another must be a taking without the consent of the per- 
son so holding it.” The charge of the court in this respect 
might have been fuller. The omission in this case is, how- 
ever, not material; it was not absolutely necessary for the 
protection of any right which the accused might have. 
The evidence of W. H. Caldwell, the owner of the money 
charged to have been stolen, and of R. T. Hill, in whose 
possession it was at the time of the theft, is positive on 
this point; both witnesses state they did not give their 
consent, and the defendant made no proof contradictory of 
this evidence. 

The second assignment, “that the court erred in in- 
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structing the jury that general reputation of the location 
of the county line is evidence of such location,” suggests 
no real error. 

Mr. Greenleaf, in his treatise on Evidence, vol. 1, p. 152, 
states the rule as follows: ‘‘In matters of public interest 
al] persons must be presumed conversant, on the principle 
that individuals are presumed to be conversant in their 
own affairs; and as common rights are naturally talked of 
in the community, what is thus dropped in conversation 
may be presumed to be true. It is the prevailing current 
of assertion that is resorted to as evidence, for it is to this 
that every member of the community is supposed to be 
privy and to contribute his share. Evidence of common 
reputation is, therefore, received in regard to public facts, 
* * * on ground somewhat similar to that on which 
public documents not judicial are admitted, namely, the 
interest which all have in their-truth, and the consequent 
probability that they are true.” 

Appellants in their brief contend that the English rule 
as to.common report, or traditionary evidence in proving 
boundaries, and, as in this case, the boundary line between 
the counties of Bastrop and Travis, “being handed down 
by tradition from generation to generation,” was allowed 
‘*in accordance with the well-known principle of the law 
of evidence, that it was the best evidence the nature of the 
case admitted of;” but that “this doctrine is not applica- 
ble to this country, especially to the newest of the Ameri- 
can States.” In Noyes v. Ward, 19 Conn. Rep., p. 268, in 
an action of trespass vi et armis, where defendant assaulted 
‘the city highway surveyor,” for interference with the 
land of defendant, the court held that such evidence, to 
show a moving in of defendant’s fences twenty-one years 
before, was proper, and say, “Proof of general reputation 
was admissible in this case for the purpose of showing the 
existence and extent of the highway in question.”’ 

In Boardman e al. v. The Lessees of Reed and Ford, 6 
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Peters, 328, Justice McLane, in delivering the opinion, 
says: “That boundaries may be proved by hearsay testi- 
mony is a rule well settled, and the necessity or propriety 
of which is not even questioned.” ‘ Landmarks are fre- 
quently found of perishable materials, which pass away 
with the generation in which they are made; by the im- 
provement of the country, and from other causes, they are 
often destroyed. It is therefore important in many cases 
that learsay or reputation should be received to establish 
ancient boundaries.” 

In Ralston v. Miller, 3 Rand., (Va. Rep.,) p. 44, the ques- 
tion grew out of the location of a building on the corner 
of a street in the city of Richmond, and the controversy 
was whether ancient use, and general reputation of that 
use or occupation, should on the trial outweigh the dep- 
ositions and survey of a surveyor as to the true line. The 
court said “that ancient reputation and possession were 
entitled to infinitely more respect in deciding on the bound- 
aries of the lots than any experimental surveys.” In the 
American notes to 1 Phillips & Arnold on Evidence, from 
page 220 to 227, the citations from decisions of the courts of 
New Hampshire, Massachusetts, Connecticut, New York, 
Pennsylvania, Maryland, Virginia, North and South Caro- 
lina, Tennessee, and other States show that evidence of 
hearsay or general reputation to prove boundary lines has 
been extended quite as far in those States as in the English 
courts, 

Mr. Greeuleaf, in his work on Evidence, in a foot-note, 
pages 167 and 168, says: “The admission of traditionary 
evidence in cases of boundary occurs more frequently in 
the United States than in England,” and that “the gen- 
eral practice in this country in the admission of tradition- 
ary evidence as to boundaries seems to agree with the 
common law, as stated in the text.” 

The boundary lines of Travis and Bastrop were shown 
by the evidence fo be less than four hundred yards from 
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the house from which the money was charged to have 
been stolen. The testimony of R. T. Hill on this point is 
as follows: “From where common report in the neigh- 
borhood says that the line between Travis and Bastrop 
counties is, is two hundred and fifty yards from iny house, 
from which the money was taken; I have stepped the dis- 
tance.”” This line had been in existence nearly twenty- 
eight years, and acknowledged as the dividing line. There 
is nothing in the cross-examination of this witness, neither 
is there any evidence in the statement of facts, that either 
weakens or contradicts the evidence for the State on the 
question of the county line. 

The 3d assignment of error, “that the court erred in 
not granting a new trial, and in overruling the defendant's 
motion for a new trial,” is based on the grounds set out in 
the motion for a new trial, which are as follows: “The 
verdict of the jury is contrary to the law as given in the 
charge of the court. The verdict of the jury is contrary 
to the evidence as adduced on the trial of this cause. The 
verdict of the jury in assessing the punishment of defend- 
ant at five years in the penitentiary is cruel and excessive.” 

The first ground for a new trial it is not necessary to 
consider. The second, that the verdict of the jury is con- 
trary to the evidence, does not appear to be borne out by 
an examination of the statement of facts in the record. 

he defendant was indicted for stealing from the dwell- 
ing-louse and possession of R. T. Hill, and without his con- 
sent, one hundred and sixty dollars, the property of him, I. 
C. Caldwell. The uncontradicted evidence of the witness 
proved that the money was in the trunk, and it locked, when 
the white family went to church in the morning; on their 
return, in the evening, Mr. Hill, the owner of the trank, 
unlocked it, and missed the one hundred and sixty dollars, 
mostly in silver, of Caldwell’s, and one hundred and forty 
dollars in gold and twenty in silver belonging to himself. 
The witness, Caldwell, learning that defendant had been 
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there, started next morning, traced the accused to Web- 
berville, and there learned from the ferryman that the 
accused had crossed the river at the ferry the evening 
before. Witness went on to the railroad, learned that he 
had gone down on the last train, followed down and ar- 
rested defendant at Hempstead, in Austin county; carried 
him to this city, and delivered him to the sheriff of Travis 
eounty. The accused had on his person when arrested 
two hundred and niuety-three dollars and forty-five cents, 
($293 45,) chiefly gold, and among the keys found in his 
possession at the time of his arrest was one which unlocked 
the door of Mr. Hill’s house. The evidence showed fur- 
ther, that he had been in the employ of Mr. Hill a short 
time; that he told Hill he had no money; that he received 
his wages from time to time in small sums; that when dis- 
charged there was coming to him on his wages only the 
trifling sum of five dollars and twenty-five cents. The 
negro woman, Betty, testified that, having gone from the 
kitchen to her house while the white family were absent 
at church, she found the defendant changing a portion of 
his clothing; that he accompanied her to the kitchen, and 
had something to eat; that she was in the kitchen when 
he came to her house; how long defendant was there be- 
fore she saw him witness could not tell; he walked about 
the yard; witness saw him off and on about every ten min- 
utes; did not see him go into Mr. Hill’s house; he stayed 
there about an hour; she saw him when he left the prem- 
ises. This witness stated that defendant told her on the 
day referred to ‘*that he was going to Austin to gamble; 
that he had in his life won money at playing cards, and 
that he intended to try it again.”” Witness had frequently 
seen the keys found on the person of the accused; they 
belonged to him. Defendant told her that the door-key 
(which unlocked the door of Hill’s house) belonged to his 
father’s door, and was one that he had before he left his 
father’s house. This witness stated “there were three 














































































8 Cox v. ‘THE State. {Austin Term, 





Opinion of the court. 





families of colored people living on the premises outside 
of the yard palings,” and within a few hundred yards of 
Mr. Hill’s house there were as many as twenty or twenty- 
five colored people living.” She further stated that two 
colored men came into the yard that day, and it was cus- 
tomary for them to do so. This embraces all the material 
facts in the case, and, taking them in their regular and ne- 
cessary order, they form the links of an unbroken chain of 
evidence that encircles the defendant, and from which he 
has not attempted to escape by explanation or opposing 
evidence; and from the ability and interest displayed in his 
behalf by his counsel it is reasonable to presume that if 
evidence existed it would have been produced, or an effort 
made to obtain it. 

It is true, as stated in the brief, that some other person 
residing in the immediate neighborhood may or might 
have taken the money; but applying to the evidence in 
this case the tests which men apply when endeavoring to 
form a final judgment on any of the important transac- 
tions of ordinary life, every conclusion must be that the 
defendant was guilty as charged in the indictment. 

The evidence shows him to have been well acquainted 
with the premises. Among the keys found on his person 
is one which unlocked the door of the house; the explana- 
tion is that it belonged (from his statement) to his father, 
‘and was the door-key of his father’s house. What reason 
' there was for his carrying this key with him while in the 
employment of R. T. Hill, and why he carried it away to 
Hempstead, is not shown. It could not be for its value, 
and it certainly was not for legitimate use. On the day of 
the theft he makes his visit to the house or premises of 
Mr. Hill. And for what purpose did he remain and loiter 
around the yard for an hour? Here he is found with a 
key to open the door in his possession, and evidently stay- 
ing there to find an opportunity to do so unobserved. The 
trunk containing the money is in the room, and the key to 
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unlock the trunk hanging with a bunch of household keys 
in the room in their usual place. On that day the money, 
about three hundred and twenty dollars, in gold and sil- 
ver, is stolen from the trunk. Defendant told the witness 
Betty on that day that he was going to Austin; yet he 
crosses the river that evening at Webberville, takes the 
train going down instead of up the country, and is arrested 
at Hempstead. Upon his person is found two hundred and 
ninety-three dollars and forty-five cents, ($293 45,) prin- 
cipally in gold, being abou‘ the amount stolen, after de- 
ducting traveling expenses, &c.,&c. The question may be 
asked, where did he obtain this amount; was it by honest 
industry, or gaming during a week or two, or at any time 
previous to his arrest? He does not account nor attempt 
even to account for it, and his own statements show he 
had no money when in Hill’s employ or when he left, save 
$5 25. Taking, then, all these facts—his knowledge of the 
premises; his visit there during the absence of the fam- 
ily; his loitering around the house during an hour, to the 
cook’s knowledge, and how long before she found him 
in her house she does not know; his telling her he was 
going to Austin, and his leaving the neighborhood, passing 
through Bastrop and Washington counties, and arrested 
at Hempstead, in the direction opposite to that he stated 
he was going; among, his keys one found that unlocked 
the door of the house from which the money was stolen, 
the key not belonging to him, and the only fact connected 
with its possession that he told the witness it belonged to 
his tatber’s house; without funds when he was discharged 
by Mr. Hill, and the day after the theft with two hundred 
and ninety-three dollars and forty-five cents ($293 45) in 
his possession, a sum nearly equal to the amount stolen— 
against these facts not one word of evidence was offered 
to break or weaken their force against him. 

All the facts and circumstances of this case, when taken 
together, were suflicient to lead the mind of the jury to 
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the deliberate conclusion that the accused, and no other 
person, committed the offense charged. There was there- 
fore no error in refusing a new trial. 

That the verdict is cruel and excessive in assessing the 
punishment at five years in the penitentiary is not ap- 
parent. The jury had the exclusive power to determine 
the amount of his punishment within the periods declared 
in the Penal Code; having done so, it is not a matter of 
revision. 

The judgment is AFFIRMED. 





A. A. Huaues v. THe State ann J. E. MowInkie. 


1. ESCHEAT.—Section 20, art. 4, of the Constitution of 1869, requiring 
the Comptroller ‘to take charge of all escheated property, to keep 
an accotint of all moneys paid into the treasury and all lands 
escheated to the State,” is in conflict with and revokes the authority 
conferred by the act of 1848 (Pas. Dig., 3667) upon the District Court 
to order the sale of escheated property. 

2. CONSTRUCTIVE REPEAL.—Quere, Whether the ‘tact to provide for 
vesting in the State escheated property (Pas. Dig., 3657 to 3675) is in 
force since the adoption of the present State Constitution in 1869.” 

3. ESCHEAT, PLEADING.—Under said statute a petition filed by the 
District Attorney to escheat property should allege that such peti- 
tion is filed in the county having probate jurisdiction over the estate 
of the deceased whose estate is sought to be escheated, the death of 
such sparty, and that he died without heirs or any devisee of such 
property. 

4, ESCHEATED LANDS are not subject to location as vacant lands, 
nor will a junior patent for such land held by another be aided 
by proceedings taken by the District Attorney to escheat such 
property. 

5. PRE-EMPTION cannot be taken on lands pending proceedings to 
escheat such lands, nor could such pre-emption claim be inter- 
posed in defense against proceedings instituted by the District 
Attorney to escheat the same. 


AppEAL from Travis. Tried below before the Hon. J. 
P. Richardson. The facts are set out,in the opinion. 
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B. Trigg, District Attorney, and Cullen ¢ Denton, for the 
State. 


Terrell & Walker, for Mowinkle. 


James B. Morris, for appellant. 

The act of 1848, (Pas. Dig., 3657, et seg.,) under which 
this suit was brought, is repealed by the present Consti- 
tution of Texas. 

Section 10 of the act, (Pas. Dig., 3666,) “* When any 
judgment shall be rendered that the State be seized or 
possessed of any estate, sueh judgment shall contain a 
description thereof, and shall vest the title in the State.” 

Section 11 (Pas. Dig., 3667) is as follows: 

“A writ shall be issued to the sheriff of the proper 
county, commanding him to seize such: estate vested in 
the State; and if the same be personal property or real 
estate, he shall dispose thereof at public auction, in the 
manner provided by law for the sale of property under 
execution.” ‘ 

The above two sections, when construed alone, would 
appear to give the District Court just such power as the 
court below attempted to exercise in the case at bar. But 
let us examine the act. 

Its caption is as follows: ‘‘ An act to provide for vesting 
in the State escheated property.”” (See page 210, Gen. 
Laws, 2d Leg.) On page 107, Potter’s Dwarris, I find the 
following language: “Taken in connection with what are 
acknowledged parts of the statute, (which it is not,) the 
title, where the intent is not plain, may sligbtly assist in 
removing ambiguities, although it frequently alludes to 
the subject-matter of the act only in the most general or 
swecping terms,and very often is not co-extensive with 
the provisions of the act.” 

I will now show the applicability of the above extract to 
the subject under discussion. We have just read the title 
to the act. Section 14 of the act (Pas. Dig., 3670) reads: 
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“The Comptroller shall keep just accounts of ail moneys 
paid into the Treasury, and of all lands vested in the State 
under the provisions of this act.”” And section 18 (art. 
3674) is as follows: “That all property escheated under 
tne provisions of this act shall remain subject to the disposi- 
tion of the State as may hereafter be prescribed by law.” These 
sections are so inconsistent that they should be held self- 
destructive. 

Now, if the act of 1848, above discussed, did not intend 
to have the escheated land sold, it was from the beginning 
a nullity, as far as the same attempted to affect real estate, 
for the reason that if it merely intended to vest title in the 
State, it should have provided for a valuation of the land 
and allowed the heirs to sue the State for the same, just 
as section 15 (art. 83671) provides for the heirs to proceed 
against the State for the purpose of recovering the money 
for which the estate was sold. But no such valuation of 
the Jand, the title to which might be vested in the State, 
there to remain at the will of future Legislatures, was 
then nor has since been provided for. Hence such vesting 
of title in the State would be unadulterated confiscation, 
after the most approved English fashion, and be diametri- 
cally opposed to the guarantees of the 5th amendment of 
the Constitution of the United States and sec. 14 of the 
Bill of Rights in our Constitution. If the property was 
attempted to be taken for public use, which is not the case, 
even then the same law providing for the taking must also 
provide for making the “just compensation” to the owner 
as “absolutely certain as that the property is taken,” (B. 
B. Brazos and C. R. R. v. Ferris, 26 Tex., 602.) and thus 
is the coup de grace administered to the only interpretation 
of the so-called escheat law of 1848, which does not out- 
rage common sense and the well-established rules of con- 
struction. The dernier ressort, then, is left appellees of 
sheltering themselves under the construction placed upon 
the act by the court below. 
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Our present Constitution provides (sec. 6, art. X, of the 
Constitution as amended) that ‘“‘the Legislature shall not 
hereafter grant lands, except for purposes of internal im- 
provements, to any person or persons, nor shall any cer- 
tificate for land be sold at the land office, except to actual 
settlers upon the same, and in lots not exceeding one hun- 
dred and sixty acres: Provided, That the Legislature shall 
not grant out of the public domain more than twenty sec- 
tions of land for each mile of completed work,in aid of the 
construction of which land may be granted: And provided 
further, That nothing in the foregoing proviso shali affect 
any rights granted or secured by laws passed prior to the 
final adoption of this amendment.” 

The article thus amended was precisely as the above 
article down to the first proviso, if we exclude the words 
“except for purposes of internal improvement.” This 
proceeding was commenced on the 28th of September, 
1872, before the amendment was finally adopted, and 
hence at the time when the legislative department was 
positively enjoined from granting the public land to any 
person for any purpose, and when the land office was pos- 
itively enjoined from selling land to any one except actual 
settlers, and then in tracts not to exceed one hundred and 
sixty acres; and the amendment above copied cannot in 
the least affect appellant, for it is not claimed that the 
State wants his land for the purpose of internal improve- 
ments. Section 8 of the same article donates one hundred 
and sixty acres to every head of a family, on the condition 
that he will select, locate, and oceupy the same for three 
years, and pay the oflice fees on the same. 

Such, then, was the Constitution of Texas in regard to 
the legislative power over the public lands, both at the 
institution of this suit and its trial. 

It will not be denied, I presume, that had the 12th or 
13th Legislature passed an act of escheat similar to the 
act of 1848, so much of such law as confers the power to 
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sell land, which might become the property of the State, 
on sheriffs, through the orders of a District Court, would 
be absolutely null and void. For how would it be possible 
for a Legislature to delegate a power which it docs not 
possess? ‘To sustain the judgment of the court below, 
then, will be simply to say that the time of the passage of 
a law is the test of its constitutionality; that if it was a 
constitutional act at the time of its passage, it will remain 
constitutional, no difference how obnoxious it may be to 
the present Constitution, until its formal repeal by the 
legislative power. Such a condition of things would give 
one a due appreciation of what is meant by the remark, 
“Tt is like the laws of the Medes and Persians, which 
never change;”’ but the engrafting of which into the rules 
of construction I think this court will hesitate to do, be- 
cause it would be an entire destruction of the rule, “If 
two inconsistent acts be passed at different times, the last 
is to be obeyed; and if obedience cannot be observed 
without derogation from the first, it is the first which 
must give way.” Thus spoke a learned judge in regard 
to inconsistent acts of the same authority. (See Sedgwick 
on Statutory and Constitutional Law, page 125; Potter’s 
Dwarris, page 155.) And again: ‘It has been repeatedly 
declared that every statute is by implication a repeal of all 
prior statutes, so far as it is contrary and repugnant thereto, 
and that without any repealing clause.”’ (Ib.,125; Smith’s Com- 
mentaries on Constitutional Construction, page 898.) The 
rule, then, in reference to contrariant acts of a Legislature, 
which cannot be harmonized, is clear: ‘‘Leges posteriores, 
priores contrarias abrogant.”? That our present Constitution 
positively forbids the Legislature to authorize a District 
Court to sell the land of the State cannot be doubted, be- 
cause no one will claim that the Legislature can delegate 
a power which has been expressly taken from it. We 
come face to face, then, with the issue. Can a Jaw which 
is repugnant to the plain intent of an existing Constitu- 
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tion be enforced because it was passed at a time when it 
was constitutional? This is the issue. It cannot be evaded. 
No sophistries about trustees, &e., can dodge it. The lan- 
guage of the act of 1848 is unequivocal on this point. It 
provides that the title to the escheated land shall be vested 
absolutely in the State, that the fee shall pass into the 
State, and that then the sheriff shall sell the land which 
has become the absolute property of the State to the high- 
est bidder, and convey the fee-simple title to the land out 
of the State to the purchaser at said sale. This is the in- 
tent of the judgment in this case, and to sustain it a ca- 
pacity of holding on to all that comes within its grip, 
equal to that of the devil fish, must exist in the judicial 
power. 

In the case of Osborn v. United States Bank, 9 Wheat., 
738, Chief Justice Marshall says: ‘ Judicial power, as con- 
tradistinguished from the power of the laws, has no exist- 
ence. Courts, of themselves, are the mere instruments of 
the law and of the Government, and can will nothing. 
When they are said to exercise a discretion, it is a mere 
legal discretion—a discretion to be exercised in discerning 
the course prescribed by law; and when that is discerned 
it is the duty of the court to follow it. Judicial power is 
never exercised for the purpose of giving effect to the will 
of the judge, always for the purpose of giving effect to the 
will of the Legislature, or, in other words, to the will of 
the law.” 

That the Constitution of a State, when not repugnant 
to the Constitution or laws of the United States, is the 
supreme law of the State is not an open question. (See 
Potter’s Dwarris, page 353, et seq.) Therefore, under the 
definition otf Chief. Justice Marshall, the judicial power 
must be exercised always for the purpose of giving effect 
to the will of the Constitution. 

That the adoption of a new Constitution by a State re- 
peals all repugnant existing laws is not an open question 
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now. (See Sedgwick on Statutory and Constitutional Law, 
page 490; Cass v. Dillon, 22 Ohio, 607.) 

The principle governing the question having been laid 
down, I will now cite a case in point. The question as to 
the right of a member of the Supreme Court of the State 
of New York to take part in the decision of the same 
cause in the Court of Appeals which he sat in on the Su- 
preme Bench being mooted, Justice Bronson said: “ Un- 
der the Constitution of 1821 the Chancellor and Justices 
of the Supreme Court, though members of the court for 
the correction of error, were forbidden to take part in the 
affirmance or reversal of their own decrees or judgments. 
(Art. 5, §1.) This provision, with an extended applica- 
tion, afterwards became a part of the statute, as follows: 
No judge of any appellate court, or of any court to which 
wu writ of certiorari or of error shall be returnable, shall 
decide, or take part in the decision, of any cause or mat- 
ter which shall have been determined by him when sitting 
as a judge ofany other court. (2 R. S., 275, § 3.) The Con- 
stitution of 1821 has been abrogated, and the only question 
is whether the statute has not been virtually repealed. [ 
think it has. The Constitution of 1846 confers the same 
power on all the judges of the Court of Appeals, and on 
all the justices of the Supreme Court, with the single ex- 
ception that no judicial officer can exercise his office while 
under impeachment.” (Pierce v. Delamater, 1 Comstock, 
page 17.) 

The case at bar presents, if anything, stronger points to 
sustain my position, that the escheat law of 1848 has been 
abrogated by the adoption of the Constitution of 1870, 
than the learned judge based his opinion on in the last- 
cited case. The act of 1848 was passed, not in pursuance 
of an express power, but by permission of the Constitution 
of 1845. The Constitution of 1870, as amended, expressly 
forbids the Legislature from granting lands to any one ex- 
cept for the purpose of internal improvement, and posi- 
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tively enjoined the selling of certificates at the land office 
except to actual settlers. 

The case at bar comes under neither of the exceptions. 
Thus the general power permitted by the Constitution of 
1845 to be exercised by the Legislature over the public 
lands of the State has been revoked. This revocation 
revoked all power over the subject which the Legislature 
had remitted to sub-agents. (Story on Agency, § 469, and 
authorities there cited.) 

When the Constitution on this point was changed, all 
legislation which had been based on this constitutional 
permission became lifeless. Its source of power was dried 
up. The principal has fallen to the ground, and all de- 
pendent legislation, which, like vines, had grown up 
around and drew their vitality from it, must likewise 
fall prostrate, and be known in our judicial records no 
longer. Therefore, I believe I am sustained by reason 
and authority when I say that we have no escheat law 
in Texas, except as the same is established as a finale to 
administration by the probate act of 1870. 


Moore, Assocratré Justice.—This suit originated in the 
District Court of Travis county by a petition filed by the 
District Attorney, in the name of the State of Texas, to 
escheat two tracts of land, one of six hundred and forty 
acres, situated in said Travis county, the other of cight 
hundred and thirty-five acres, situated im Llano county, al- 
leged to have been the property in his lifetime of one R. 8. 
M. A. dela Tulle. ~ 

Title to land by escheat originated from and was a con- 
sequence of the feudal law, whereby, upon the failure of 
heirs of the person last seized, who may lawfully take the 
estate by succession, it fell back or reverted to the original 
grantor, his descendants, or successors. And, as under 
the general doctrine of tenures in the American States, the 
State occupies the place of the feudal lord by virtue of its 
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sovereignty, it is universally asserted that, when the title 
to land fails for lack of heirs or devisees, who may lawfully 
take, it reverts or escheats to the State as property to which 
it is entitled. (4 Kent, 470.) 

This has certainly been the law of tenure in Texas from 
the organization of the Government. The Constitution of 
the Republic declares that escheats which had accrued to 
Coahuila and Texas should acerue to the Republic. (Const. 
Schedule, sec. 2.) And in the Constitution of the State 
adopted in 1845, (art. 13, sec. 4,) it is provided: that es- 
cheats which had accrued to the Republic under the Con- 
stitution and Jaws should accrue to the State. And it is 
further provided: “The Legislature shall, by law, provide 
a method for determining what lands may have been for- 
feited or escheated.” And, by sec. 10, art. 4, jurisdiction 
was given to the District Court of all suits in behalf of the 
State to recover penalties, forfeitures, and escheats. Like 
jurisdiction has been conferred upon the District Court in 
the Constitutions of 1861, 1866, and 1869; and in the lat- 
ter, by sec. 20 of art. 4, it is further provided that the 
Comptroller of Public Accounts shall take charge of all 
escheated property, keep an accurate account of all moneys 
paid into the treasury, and of all lands escheated to the 
State. 

In fulfillment of the duty imposed upon the Legislature 
by the provision of the Constitution of 1845, which we 
have quoted above, the law of March 20th, 1848, entitled 
“An act to provide for vesting in the State escheated prop- 
erty,” was ehacted. And it is under the authority supposed 
to have been conferred by it, no doubt, this suit was insti- 
tuted and conducted. But whether this statute had not 
been repealed by the provision in the Constitution of 1369, 
which we have cited, may, we think, admit of serious ques- 
tion; but as it is not necessary to the determination of the 
present case, we are not called upon at present to dceter- 
mine it. We think, however, that it is quite evident this 
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section of the Constitution is in conflict with, and there- 
fore revokes, the authority conferred by the statute of 
1848, upon the court to order the sale of escheated land, if 
such, indeed, can be held to be the proper construction of 
this statute in view of the conflicting provisions of its dif- 
ferent sections; and for this reason, if no other, the judg- 
ment in this case should be reversed. 

We are of opinion, however, that the petition is alto- 
gether insufficient to authorize an escheat of the property 
described in it under the provisions of the statute under 
which the suit was brought, if it is still in foree. The first 
section of the statute reads: “If any person die seized of 
any real or possessed of any personal estate, without any 
devisee thereof, and having no heirs; or where the owner 
of any real or personal estate shall be absent for the term 
of seven years, and is not known to exist, such estate shall 
escheat to and vest in the State.” The essential facts upon 
which title by escheat should vest in the State are set forth 
in this section. These, as expressed in the first clause of 
the section, are distinctly stated to be death of the owner 
without a devisee, and having no heirs—that is, where 
there is no one in being who can, on the death of the owner, 
claim-or hold under a will or the laws of the State regu- 
lating descent and distribution of estates of intestates. Evi- 
dently, it was not the purpose of the Legislature, if it had 
been competent for it to do so, to confer upon the State 
title to property, under color of a proceeding to escheat it, 
to which it was not entitled under its sovereignty as the 
original and ultimate proprietor of all the lands within its 
jurisdiction. It may be said that the second clause of the 
section escheats the property of all persons who are absent 
for the term of seven years, and are not known to exist. 
To vest property in the State simply by reason of the ab- 
sence of the owner for any particular length of time, 
whether known to exist or not, might be a forfeiture of 
the property, but it certainly would not be to escheat it. 
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The section is very inartificially drawn, but manifestly it 
was not intended by this clause to vest in the State prop- 
erty to which it could claim no title under and by virtue 
of the well-known character of right, for which this stat- 
ute, in its title, declares it is enacted to provide, by rea- 
son of other facts, which, at most, are merely presumptive 
evidence of the existence of one of the essential elements 
in such a title. Obviously, the purpose and import of this 
clause is that proof of absence of one who is not known to 
exist for the length of time mentioned is presumptive evi- 
dence of his death. It is not, therefore, a ground for es- 
cheat of itself, but evidence of one of the elements of title 
by escheat. 

The second section of the statute declares and points out 
the occasions when it becomes the duty of the District At- 
torney to institute proceedings to vest in the State property 
to which it may be entitled, and it also sets forth the essen- 
tial averments which the petition he is required to file shall 
contain, among which are the facts and circumstances 
in consequence of which such estates claimed to have es- 
cheated. And this petition must be filed in the District 
Court of the county in which succession upon the estate 
of the decedent is required to be opened. It follows, there- 
fore, the petition is insufficient, unless it appear, prima facie, 
at least, that it is filed in the county entitled to administra- 
tion upon the estate, and it must, with other matters to be 
stated, distinctly allege the death of the party whose estate 
is to be escheated, and that he died without any devisee 
thereof and having no heirs. 

The allegations in this petition to meet these require- 
ments of the statute, are: “Said R. 8. M. A. de la Tulle 
has been absent from the State of Texas a great number of 
years, to wit, for more than seven years; that it is believed, 
and is therefore charged, that said de la Tulle has been dead 
for more than seven years; that there has been no admin- 
istration upon the estate of said de la Tulle, and there are 
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no heirs to said estate known to your petitioner; * * * * * 
that the county of Travis would have been and still is the 
proper county in which the succession should open on said 
estate, there being a large portion of the property belong- 
ing to said estate situated in said county of Travis.” 

It will be seen the allegation as to the death of de la 
Tulle, and that there are no heirs of his estate, are alleged, 
if at all, but vaguely, and by way of argument or infer- 
ence, and the petition in this was subject to exception. 
And it is totally deficient in negativing the fact that the 
estate may have been devised. Certainly it fails in show- 
ing, prima facie, that Travis county would have been the 
proper county in which succession of the estate should 
have been opened. The presumption is, that at one time 
de la Tulle was domiciled in Bexar county, and he is 
alleged to have been a citizen of the State. Although it 
is averred that he had been absent a great many years, 
yet nothing is stated necessarily inconsistent with the re- 
tention of his domicile; but if so, the principal portion 
of his estate is not shown to have been situated in Travis 
county. 

We think, also, the evidence was altogether insufficient 
to justify the judgment of the court. The testimony to 
support the petition of the State was vague and indefi- 
nite, and most of it should have been excluded. The wit- 
nesses themselves knew nothing about de la Tulle, and 
the fact that Gillespie, who is not shown to have been ac- 
quainted with him, told the witness that he was dead, is 
certainly entitled to no weight. And the slight inquiry 
made at San Antonio, the former residence, and the vague 
reports heard there by the witness as to his death, is en- 
titled to but little more consideration. Evidently reli- 
ance was not placed upon proof of de la Tulle’s death 
from reputation among his acquaintances, or where he 
had been known to have last resided. It seems to have 
been supposed not to be necessary to prove his death, 
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or, if necessary, that this was done by proof of his ab- 
sence for seven years without being known to exist. But 
here again the testimony relied upon was equally defi- 
cient. Proof of his absence from Travis county, where 
it was not shown he had ever been in the course of his 
life, and that he had not been heard of there, or by wit- 
nesses who had never known him, was worse than idle. 
It is equally clear that there was a failure to show that he 
had died without heirs. On the contrary, there is strong 
presumption from the evidence, if he is dead, he has left 
heirs surviving him. 

There was error, also, in giving judgment in favor of 
the intervenor, Mowinkle. If his patent conflicted with 
the de la Tulle survey, his location, to the extent of the 
conflict, was illegal and void, and the subsequent proceed- 
ings by the District Attorney to escheat the land held by 
the older and superior title gave it no validity. 

There was no error in sustaining the exceptions to ap- 
pellant’s answer, claiming one hundred and sixty acres of 
the land as a pre-emptor. The survey and patent of the 
land to de la Tulle severed it from the mass of the public 
domain, and though it may be reinvested in the State 
again as escheated property, it will not become thereby 
subject to location or pre-emption until this has been 
done, if then, without direct legislation subjecting it to 
such appropriation. Certainly no such claim can be made 
pending the proceeding to escheat. If appellant can pre- 
empt the land upon which he claims to have settled asa 
part of the public domain, from the fact of the right of 
the State to it as escheated property, he can do this as 
well after as before the judgment of the court vesting the 
property in the State, and this suit should not be embar- 
rassed with such a claim. 

For the errors herein indicated the judgment is reversed 
and the case remanded. 

REVERSED AND REMANDED. 





McF aru v. Tue Strate. 





Statement of the case. 





B. P. McFarury vy. Tue State. 


1. INSTRUCTIONS, EVIDENCE.—It is error to instruct the jury that they 
must convict, if they find facts established which are recited in the 
charge, when other facts in evidence are not referred to in the 
instructions, which, if true, would mitigate the offense or excuse 
the act charged. 

2. CHARGE OF COURT.—On the trial of B, charged with an aggravated 
assault on C, there was evidence that C was attempting to strike B 
with a stout walking-stick at the time B stabbed him with a pocket- 
knife: Held, that it was error for the court to charge, ‘If you 
believe that B stabbed C without C striking him with the stick, you 
will find him guilty of an aggravated assault.”’ 

3. DECLARATIONS OF WITNESS, WHEN ADMISSIBLE.—When a witness 
in his examination in chief testifies that he had no ill-feeling against 
the accused when he approached him just before the diffienlty which 
occasioned the indictment, it is error to exclude his testimony on 
cross-examination regarding his declarations made just before the 
difficulty, showing a different state of feeling. 


AppgEAL from Ellis. Tried below before the Hon. Har- 
din Hart. 

McElroy, upon whom the assault was charged to have 
been committed, testified that he went into McFarlin’s field 
when he was at work and asked him for money. McFar- 
lin inquired, “ What money?” to which McElroy answered, 
‘* The money you owe me for those hogs;”’ that MeFarlin 
left his reaper, and starting toward witness said, ‘Go slow, 
go slow—you always insult me when you name that hog 
question ;”’ that witness retreated with a walking-stick in 
his hand, the accused following with an open pocket-knife. 
It seems from this witness’s testimony that he encountered 
an ant bed in his retreat, and their attacks from below so 
excited the sympathies of his first pursuer that he sus- 
pended his demonstrations until McElroy could rid him- 
self of his new assailants. After this they ‘talked the 
matter over,” and “made friends.” A few minutes after 
this, upon defendant’s hogs entering the field, some con- 
versation ensued, when, according to McElroy’s statement, 











McFarun v. Toe State. [Austin Term, 





Opinion of the court. 





defendant, without provocation, stabbed him with the small 
blade of a knife. E. McFarlin, a son of defendant, testi- 
fied that McElroy had a stout stick drawn upon defendant 
within striking distance at the time and before the knife 
was used. 

No instructions were given on the law of self-defense. 
Exceptions were taken by the defendant’s counse! to the 
action of the court, in sustaining objections to questions 
tending to show a hostile state of feeling on the morning 
of the difficulty and on the day before on the part of 
McElroy toward the accused. 


Amzi Bradshaw, for appellant. 


George Clark, Attorney General, for the State, cited Lander 
v. The State, 12 Tex., 471-487; Johnson v. The State, 27 
Tex., 767; Dawson v. The State, 33 Tex., 505; 3 Tex., 597; 
31 Tex., 496; Bishop’s Crim. Law, vol. 1, 2d ed., § 1067. 


Govzp, Associate Justice.—The appellant was indicted 
for an aggravated assault and battery on one McElroy, and, 
on the testimony of the latter, was convicted. The evidence 
showed that the accused inflicted a serious wound on Me- 
Elroy, by striking him with the small blade of his knife ; 
but the testimony of McElroy and of the sons of defendant 
was in conflict, as to whether he was not himself attempt- 
ing to strike the accused with a good-sized walking-stick 
at the time the knife was used. In this state of the evi- 
dence, the court instructed the jury, amongst other things, 
as follows: 

“If you believe that defendant stabbed McElroy with- 
out McElroy striking him with the stick, you will find 
him guilty of an aggravated assault.” As there was no 
evidence whatever that McElroy actually struck defend- 
ant, this charge left the jury no alternative but to con- 
vict. The bill of exceptions and assignment of errors are 
suflicient to present this part of the charge for revision. 
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As the case will be remanded for this error in the charge, 
it is deemed necessary to notice but one of the various 
rulings of the court in excluding testimony, also assigned 
as error. The prosecutor, McElroy, had testified that he 
went into defendant’s field, where defendant was at work, 
and where the difficulty occurred, with no expectation of 
a difficulty, and no ill-feeling towards him. On cross- 
examination, defendant’s counsel proposed to ask him “Tf, 
on the morning of and before the difficulty, he did not say, 
in the presence of his family, that he was going to see Me- 
Elroy, and if he did not get back by 11 o’clock, they might 
know he had blood;”’ which question was excluded by the 
court. We think the question was proper. It was com- 
petent to sbow, if such were the fact, that the witness had 
made statements inconsistent with his evidence on the 
trial; and, in view of the conflict of testimony, it was im- 
portant to defendant to make such proof, if he could. It 
was also proper to ask the witness himself in regard to 
such statements, to give him opportunity to admit and ex- 
plain them. (1 Greenl., § 462, and note.) 

The objection to the indictment, that it does not allege 
the assault and battery to have been made with intent to 
injure, is not well taken. (State v. Allen, 30 Tex., 59.) 

~ The judgment is reversed, and the cause remanded. 
RuEVERSED AND REMANDED. 


Ep. Fretps v. Tue Stare. 


1. CONFESSIONS MADE WHILE UNDER ARREST.—See testimony held 
sufficient proof of the corpus delicti accompanying confessions of 
guilt made by the defendant while under arrest to warrant the ad- 
mission of such confession. 


Appeat from Hays. Tried below before the Hon. J. P. 
Richardson. 
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Ed. Fields was indicted, tried, and convicted for rob- 
bery, and his punishment fixed at five years’ confinement 
in the penitentiary. 


W. O. Hutchinson, for appellant, cited 1 Greenl. Ev., § 
217. 


George Clark, Attorney General, for the State, cited Pas. 
Dig., arts. 2379, 3126, 3127; 2 East. P. C., 708, 709; Rex 
v. Gascoigne, 1 Leach, 280; Greer r. State, 31 Tex., 129; 
Cain v. The State, 18 Tex., 390; Holdeman v. Craft, Dec. 
T., 1845; 1 Greenl. Ev., §§ 217, 219, 246, 248. 


Reeves, Associate Justice.—The indictment charges 
the defendant with robbery, for which he was tried and 
convicted ; and his motion for a new trial being overruled, 


he appeals and assigns for error— ; 

1. That the court erred in charging the jury that it was 
not necessary to show how the assault was committed. 

2. A conviction cannot be sustained upon the confession 
of the defendant, without the corpus delicti is proved from 
some other source. 

It will be convenient to consider the assignments to- 
gether. 

The Code defines the offense of robbery as follows: “If 
any person, by assault or by violence, and putting in fear 
of life or bodily injury, shall fraudulently take from the 
person or possession of another any property with intent 
to appropriate the same to his own use, he shall be pun- 
ished by confinement in the penitentiary for a term not 
less than two nor more than ten years.” (Article 2379.) 

Unless the confession of the accused should have been 
excluded from the jury, the evidence warrants the verdict. 
Looking to the confession and the attending circumstances 
in evidence, it was shown that the money was taken by 
violence and by putting the injured party in fear, if not 
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of life, certainly of bodily injury, as charged in the indict- 
ment. 

It is fully proved that the confession was freely made, 
without compulsion or persuasion, after the accused had 
been cautioned that his statement might be used as evi- 
dence against him; and the circumstances under which it 
was made leave no room to doubt that it was truly made. 
It was shown that Gonzales, the injured party, made com- 
plaint on the night of the robbery. The witness says he 
was quite bloody. He related his injuries, and described 
the man who had perpetrated them, and he afterwards iden- 
tified him. He was arrested for robbing Gonzales, and 
voluntarily confessed his guilt, as proved by two or more 
witnesses, one being the jailer and another a justice of the 
peace. The confession was made in the presence of the 
party robbed, who, as the witnesses state, had his head 
bound up, and his clothing was saturated with blood. This 
occurred the day after the robbery. 

Our opinion is that the confession was properly received, 
and that the corpus delicti was sufficiently proved to justify 
the conviction. (Code of Procedure, arts. 3126, 3127; 
1 Greenl. Ev., § 219. 


AFFIRMED. 





Jor ‘'nomas v. Tue State. 


INDICTMENT FOR ARSON, WHEN SUFFICIENT.—An indictment for 
arson sufficiently describes the intent with which act of burning was 
committed, if it alleges the act to have been willfully done ; and it is 
not necessary that the indictment should charge, in terms, that the 
defendant, with intent to burn, set fire to the house and burned the 
same. 


ApprEAL from Galveston. Tried below before the Hon. 
Samuel Dodge. 
The opinion states the case. 
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Garnett & Garnett, for appellant. 

It will not be questioned that, to constitute the crime of 
arson, the fire must have been applied with the design to. 
burn the building. (See Pas. Dig., art. 2315.) The willful 
and malicious design to burn the house must be distinctly 
charged in the indictment. 

It is the setting fire to a building with design to burn it 
down that constitutes the arson. (See State v. Mitchell, 5 
Ired., 350; The People v. Cotteral, 18 Johns., 115; The Peo- 
ple v. Orcutt, 1 Park. Crim. Rep., 254; 2 Arch. Cr. Prac. 
& Plead. by Waterman, 7 ed., note, p. 726.) In criminal 
pleading, the offense should be charged in words in their 
primary meaning. The word willfy], in its primary sense, 
does not mean design or intention. 

In this indictment it is nowhere alleged that Joe Thomas 
set fire to the building with the design or intent to burn the 
same. And it is submitted that the motion in arrest of 
judgment should have been sustained. 


George Clark, Attorney General, for the State. 


Roperts, Cuter Justice.—The defendant was indicted 
and convicted for willfully burning a chureh. (Pas. Dig., 
art. 2309.) 

The indictment charged that the defendant a certain 
church located and described therein “unlawfuliy, will- 
fully, feloniously, and maliciously did set fire to, and the 
said house then and there, by such firing as aforesaid, un- 
lawfully, willfully, feloniously, and maliciously did burn.” 

It is objected to this indictment, on a motion in arrest 
of judgment, that “the indictment nowhere charges that 
said defendant, with design or intent to burn said church- 
house, set fire to and burned the same.” The objection 
was overruled, and, as we think, correctly. 

Our statute prescribes that “arson is the willful burning 
of any house included within the meaning of the succeed- 





1874. ] Tuomas v. THE Stare. 





Opinion of the court. 





ing articles of this chapter.” (Pas. Dig., art. 2309.) <A 
church is one of the houses specified in the chapter. (Art. 
2313.) 

The indictment charges the intent as prescribed in the 
definition of the offense, which certainly is sufficient. 
But it goes further, if it were necessary, and charges the 
act to have been done maliciously, which fully embraces 
the idea of an unlawful, evil design in doing thie act. 

In a case where the house was set fire to, but not con- 
sumed, as in the case of a prisoner in jail, a question 
might arise as to whether the act was done with the intent 
to escape by a partial burning, and not to burn up the 
house, or if, as contemplated in art. 2315, the fire is not 
set directly to the house, but to something which may 
cause it to reach the house, then the design with which 
the fire was set becomes an important fact of inquiry. In 
such a case the burning might be willful to the extent 
designed without its being a “willful burning” of the 
house, as contemplated by our statute. No such question 
arises in this case, there being no statement of facts. Such 
u question could only arise upon the facts and charge of 
the court, unless we could require arson to be described 
in the indictment to be a burning with a different intent 
than that contained in its statutory definition. 

In one of the authorities referred to by appellant’s 
counsel there is an expression as to the meaning of the 
word ‘‘willful’? in connection with the charge of arson, 
where a prisoner had set fire to the lock on the door of 
the jail, which would seem to attach a more restricted 
meaning to it than was evidently given to it in our stat- 
ute. (The State v. Mitchell, 5 Ired. Law Rep., 350.) In 
that case the jail was not consumed with fire, though the 
lock was set fire to. The defendant had been convicted 
under a charge of the court, which instructed the jury that — 
if the defendant willfully set fire to the jail, it was imma- 
terial whether the defendant intended to burn down the 








































‘of the door of the house, to make an escape from it only, 
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house or not. This was said to be erroneous, because 
their statute required the burning to be “willful and ma- 
licious” to constitute arson, and the charge of the court 
did not embrace the malicious as well as the willful intent. 

But had their statute contained only the word “ will- 
ful,” as ours does, the court might well have reached tlie 
same result, by holding that the willfully burning the lock 


is not a willful burning of the house, as generally under- 
stood and contemplated in the law of arson, if the evidence 
showed that the act was done with the specific intent to 
make a hole out of which to escape, and not to burn the 
house down. . 





AFFIRMED. 





Tue State or Texas v. D. B. Buatr. 


1. INDICTMENT—GAMING.—An indictment which charges that A B 
“did unlawfully bet at a certain gaming table, which said gaming 

was then and there exhibited for gaming, contrary,’’ &c., does 
not sufficiently describe an offense. 

2. This case distinguished from The State v. Burton, 25 Tex., 420, in 
which the defendant was charged with betting ‘‘ at a gaming bank, 
commonly called ‘faro,’’? which game was inhibited eo nomine by 
the statute. 





APPEAL from Fannin. Tried below before the Hon. W. 
H. Andrews. 


George Clark, Attorney General, for the State. 

The 3d, 4th, and 5th exceptions only will be noticed. 

“3d.” To allege that the defendant “did unlawfully bet 
at a certain gaming table, which said gaming table was 
then and there exhibited for gaming,” is sufficient, without 
giving the name of the game; that is immaterial. (Smith 
v. State, 17 Tex., 191; State v. Burton, 25 Tex., 420.) 

















1874. | Tue Srate v. Buar. 31 





Opinion of the cours. 





“4th.” It is not necessary to aver that any money or 
article of value was bet. (State v. Ward, 9 Tex., 370; 
State v. Burton, 25 Tex., 420; Woodman ». State, 32 Tex., 
772, 773.) 

“5th.’’ The house or place where the betting is done 
need not be specified; to allege in the county is all that is 
required. (Woodman v. State, 32 Tex., 772.) 

It is submitted that there was error in the judgment of 
the court below, and that the cause should be reversed 
and remanded. 


Throckmorton, Brown § Smith, for appellee. 


Drvine, Assocrate Justice.—The indictment charges 
that appellee “did unlawfully bet at a certain gaming 
table, which said gaming table was then and there exhib- 
ited for gaming contrary,” &. There were numerous ex- 
ceptions taken to the sufficiency of the indictment, among 
which were—‘“ 1st. That the indictment charged no offense 
known to the laws. 2d. That no offense was set forth in 
plain and intelligible language. 3d. That defendant was 
not charged with having bet at any game prohibited 
by the statute, and because the indictment is vague, un- 
certain, indefinite, and ambiguous.” The District Court 
sustained the exception to the indictment. The District 
Attorney gave notice of appeal, and has brought the cause 
to this court for its reversion of the judgment in the Dis- 
trict Court. 

It is urged, on behalf of the State, that the indictment 
is sufiicient, and in support of this view reference is made 
to several decisions on our statutes against betting or 
gaming, the strongest of which (State v. Burton, 25 Tex., 
420) in support of the indictment will be found to be alto- 
gether different from the one now before the court. In 
the cause of the State v. Burton, the indictment charged 
that Burton “did bet at a gaming bank commonly called a 
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faro bank.” The court sustained the motion to quash, 
and on appeal by the State this court reversed the judg- 
meut of the District Court, and remanded the cause, de- 
claring in the opinion, delivered by Mr. Justice Bell, that 
‘there was no necessity that the indictment should de- 
clare that faro was a gaming table or bank, exhibited for 
the purpose of gaming, because the law declares that much, 
and the court judicially knows it.””. The defendant in that 
case, as the defendant in this, was indicted under the 418th 
article of the Criminal Code, which prohibits the betting 
at any gaming table or bank, such as are in the six’ pre- 
ceding articles mentioned. In one of these six preceding 
articles (art. 414) “‘faro”’ is mentioned as one of the pro- 
hibited games, and in another of these six articles (art. 
415) it is declared that it is not necessary to give any 
name or description of the table or bank kept or exhib- 
ited for gaming. 

The present case therefore differs from that of The State 
v. Burton, in this, that it mentioned the game of faro as 
the game at which defendant bet, the court there saying, 
as the law declared it to be a prohibited game, it was not 
necessary to state or charge in the indictment that “ farc”’ 
was exhibited or dealt, as when a person was charged with 
betting at faro it was a physical impossibility for him to 
do so unless the game or bank was at the time kept, dealt, 
or exhibited. 

The indictment in the present case does not charge the 
defendant with betting at any of the games named in ar- 
ticle 414; neither does it bring the offense under the terms 
or within the meaning of article 415, because it omits to 
charge that defendant bet at a gaming table, which gaming 
table was then and there exhibited. It may be said that 
the omission in the indictment to state the word table was 
an omission by the clerk in copying the record, or a slip 
of the pen by the District Attorney in framing the indict- 
ment; we can only look at the record as we fiud it, and 
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taking it as presented, the omission in the indictment to 
charge a betting at any of the games mentioned in article 
414, or to supply that omission by stating that the bank or 
table was kept or exhibited for guming, was such a defect 
as justified the District Judge in sustaining defendant’s mo- 
tion to quash. 
There being no error in the judgment, it is 
AFFIRMED. 





Tue State v. Ervrra Rupe. 


1. INDICTMENT.—In an indictment under art. 2196, Pas. Dig., for des- 
troying the vitality or life of an infant during the parturition of the 
mother, while the infant was in a state of being born and before ac- 
tual birth, it is not necessary that the indictment should negative the 
existence of the circumstances which would justify the act under art. 
2197, Pas. Dig. 

2. INDICTMENT.—In such an indictment it is not sufficient to charge the 
offense in the terms of the statute; the means used in the commis- 
sion of the offense should be stated. 


AppeaL from Goliad. Tried below before the Hon. D. 
D. Claiborne. 


George Clark, Attorney General, for the State, cited Jen- 
kins v. The State, 36 Tex., 638. 


W. L. Davidson, for appellee. 


Devine, Associate Justice.—The appellee was indicted 
on the 18th of October 1873, in the District Court of Go- 
liad county, the indictment charging that she “ unlaw- 
fully did, during the parturition of the said Elvira Rupe, 
destroy the vitality and life of her child, then in a state of 
being born, and before the actual birth of said child, which 
child would otherwise have been born alive,’ &., &e. The 


defendant, by her counsel, objected to the sufficiency of 
3 
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the indictment, and moved to quash the same on the fol- 
lowing among other grounds: “That there is no deserip- 
tion of the manner in which the vitality of the fetus was 
destroyed, whether by force or violence, or by what means 
or instrument, or that it was done by the mother mali- 
ciously, willingly, or knowingly; and that it does not neg- 
ative the fact that it was done by the advice of a physician 
to save the life of the mother.” 

The motion to quash was sustained, and the accused dis- 
charged; from which judgment the State has taken an 
appeal. 

It was not necessary that the indictment should negative 
the exception contained in the Code; this would be a matter 
of defense on the trial of the accused. (Jenkins v. The 
State, 36 Tex., 638.) 

It is contended, on behalf of the State, that the indict- 
ment, in charging the crime, “ follows the precise words of 
the statute,” and that the manner of committing the of- 
fense was a matter of proof under the general allegation. 
It is true the indictment follows the precise words of the 
statute, and it is equally true that the manner of commit- 
ting an offense of this character, involving a liability to 
imprisonment for life, should at least be stated in the 
indictment with such reasonable particularity as would 
furnish the accused with such reasonable information as 
might enable her to rebut or explain away, if she could, 
the acts or circumstances likely to be adduced against her 
on the trial of the cause. This the indictment omitted to 
state, leaving the accused to discover by some mode not 
known to the law what the evidence might be that she 
was required to defend herself against. The omission ren- 
dered the indictment open to the exception raised. There 
was no error in sustaining the motion to quash. The 
judgment is 

AFFIRMED. 
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Tue Strate v. D. M. Ezeut anp Joun Ivey. 


1. FORMATION OF JURY.—On the trial of a criminal charge, after the 
State had tendered the defendant a full jury, he was required to 
pass upon all the jurors tendered, after which the places of those 
challenged were filled, and defendant required to pass on the new 
jurors, (before the State was required to pass,) until he was satisfied 
with the panel or had exhausted his challenges: Held, that there 
was no error. 

2. EVIDENCE.—When the District Attorney was allowed by the court 
to ask the defendants’ witnesses where they came from when they 
came on the witness stand—to which they answered, that they 
came from jail—it was error not to allow them to state on what 
charge and under what circumstances they were committed to jail; 
they could not be discredited by such means. 


AppraL from Travis. Tried below before the Hon. J. 
P. Richardson. 

D. M. Ezell and John Ivey were indicted for theft of a 
steer. On the trial two of the defendants’ witnesses were 
asked by counsel for the State where they had come from 
when they came to testify? The objection to the ques- 
tion was overruled, and each answered that he had come 
from jail. The court would not permit those witnesses to 
explain the circumstances of their imprisonment, and to 
state whether they were innocent of the charge preferred 
against them. 

In the formation of the jury defendants’ counsel insisted 
on having the panel filled after each peremptory chal- 
lenge. This was refused by the court, and the refusal 
assigned for error. There was a verdict of guilty, and 
assessing their punishment at two years’ confinement in 
the penitentiary. 


N. G. Shelley and Terrell ¢ Walker, for appellants. 


D. E. Thomas, also for appellants, cited as the proper 
mode of challenging 4 Barn. & Ald. Rep. K. B., 476; 
1 Hob. R. K. B., 235; Cooley v. The State, 38 Tex., 638. 
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George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The court did not err in 
the ruling touching the appellants’ right of challenge to 
the jury, and the mode observed in forming the jury, as 
shown by the judge in his explanation accompanying the 
bill of exception, which is as follows: ‘“ The defendant was 
required to pass upon a full jury, and to challenge or ac- 
cept theni, and when he had passed upon the jurors in the 
box and challenged or accepted them, then the places of 
those challenged were filled and defendant called upon to 
pass upon those jurors called to fill the places. In other 
words, the defendant was not allowed to swap jurors.” 

It is presumed that the attention of the court was not 
called to the opinion in James Cooley v. The State, deliv- 
ered in September, 1873, and not reported, in which Jus- 
tice Walker, in delivering the opinion of the court, holds 
the contrary, and lays down the rules for the guidance of 
the District Courts in the formation of the jury and the 
right of challenge. 

The decisions of the courts in the different States are 
not in harmony on this subject, generally following the 
English practice, where it has not been regulated by stat- 
ute. By the English practice it is understood that the 
party has a right to challenge until the juror is sworn, and 
that cach juror is sworn as soon as he is examined, and 
opportunity is given for challenge, and not, as with us, 
after the jury has been completed; and it is said, “The 
delay in swearing him when he is examined is not to give 
any privilege to the prisoner which he did not claim else- 
where, but to prevent multiplying oaths, and to save the 
delay incident to the administration of the oath twelve 
times instead of once.” Under this rule the practice in 
both cases is the same. In the one case the right of chal- 
lenge must be exercised at the time the juror is sworn, 
and in the other when he takes his seat as a juror after 
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having been examined. (State v. Porter, 18 Conn. Rep., 
p. 166.) 

Permission has been given to parties to challenge for 
‘ause after a juror has been accepted and before he is 
sworn; its sufficiency, and the reason why it was not 
made sooner, to be judged of by the court. (McFadden 
v. The Commonwealth, 23 Penn. State Rep., 12; Edelen rv. 
Gough, 8 Gill, Md. Rep., 87; Spencer v. De France, 3 
Iowa, Green’s, 216; Williams v. The State, 3 Ga., 453.) 

In other eases a party is allowed to challenge a juror 
after he was accepted, but before he was sworn, without 
showing cause. (Beauchamp v. The State, 6 Blackf. Rep., 
299; The State v. Patrick, 3 Jones, N. C., 447.) 

Again, it has been held that the right of peremptory 
challenge is a right to reject and not to select a juror, and 
that the order in which it was done was a matter within 
the control of the court. (State v. Hays, 23 Mo., Jones, 
287.) 

The course adopted by the judge on the trial of this case, 
if not the general practice, is known to prevail in many of 
the judicial districts of the State, and is believed to be in 
accordance with our Code of Criminal Procedure. Article 
3028 provides that “the regular jury for the term shall try 
all offenses not capital, unless challenged for cause, in 
which event the panel shall be filled up by summoning 
talesmen; and if more jurors are required to enable the 
court to proceed with the business of the term, the sheriff 
shall supply them from the bystanders.” ‘* Where the list 
of persons summoned for the trial of a criminal cause is 


exhausted by challenges or otherwise, or where the per- 
sons summoned do not attend, talesmen shall be sammoned 
upon the verbal order of the court until the jury is com- 
pleted.” 

The ruling of the court does not violate the provisions 
of the Code; and it not appearing that the defendants were 
prejudiced thereby, or that the discretion of the court was 
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in anywise abused to the injury of the defendants, the 
action of the court will not be revised. 

The object and intention of the law is to secure to the 
accused a fair and impartial trial, and the provision made 
for that purpose ‘is ample, without any strained construc- 
tion of the Code for further security. The right of chal- 
lenge, peremptory or for cause, gives to the accused a full 
share in forming the jury and full protection from the 
wrongs complained of. Though we find no error in the 
action of the court in this respect, we believe there was 
error on another ground, for which the judgment should 
be reversed. 

On the trial the defendants’ witnesses, Robert Hager 
and John Ezell, were asked by the District Attorney 
“where they came from when they came on the witness 
stand,” which was objected to by the defendants; but the 
objection being overruled, they answered that they came 
from jail. 

If the object was to impeach the credit of the witnesses 

before the jury, it was not competent for that purpose, and 
they could not be discredited in that mode. However that 
may have been, the question having been asked and an- 
swered, the witnesses should have been permitted to state 
on what charge and under what circumstances they were 
committed, so that the jury might judge of the circum- 
stances in considering and weighing their evidence. 

The answer was calculated to make an unfavorable im- 
pression on the jury, when, perhaps, an explanation might 
have removed it, and shown that their continement was for 
sdme cause that would-not make them unworthy of credit, 
or which might have been explained. . 

The evidence was conflicting, and we will not undertake 
to say in such a case that the defendants were not entitled . 
to the benefit of the answer, and, if they could, to remove 
the doubt or suspicion implied in the question put to the 
witnesses. 
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The record shows other irregularities; but as the case 
must be reversed. for the cause already mentioned, and as 
these irregularities are not likely to occur on another trial, 
they are not now considered. 

The judgment is 

REVERSED AND CASE REMANDED. 





Fanny Auston v. Tuer State. 


. IMPERFECT VERDICT.—On a trial for theft from a house, the jury 
brought in a verdict, ‘‘ We, the jury, find the defendants guilty, and 
assess their fine at twenty dollars,’’ which the court refused to re- 
ceive ; after further deliberation the jury found a verdict of * guilty 
as charged: Held, that’ as the rejected verdict was not responsive 
to the issue, it was properly rejected, and that -it did not. have the 
effect of acquittal as to the charge of theft from a house. 

. ADMISSIONS OF DEFENDANT.—The statements of the defendant, when 
examined asa witness in another case, may be given in evidence by the 
State against her, there being no intimidation or persuasion, although 
it did not appear that defendant, when examined as a witness, knew 
she could decline to criminate herself. 

. CONFESSIONS.—Testimony taken before an examining court and re- 
dueed to writing by the justice, but not signed by the witness, when 
in effect a confession, may be proven against the witness when on 
trial by parol evidence. 

. DOMESTIC SERVANT—THEFT.—Where the evidence showed that the 
accused was a domestic servant of the person from whose house the 
property was stolen, the offense is only simple theft, and not theft 
from a house. 


AppgEAL from Leon. Tried below before the Hon. John 
B. Rector. 


No brief for appellant. 


George Clark, Attorney General, for the State, cited Pas. 
Dig., arts. 2372, 3127; De Warren v. State, 29 Tex., 465; 
Slaughter v. State, 24 Tex., 410; 8 Leigh, 743; 2 Whart. 
Am. Cr. Law, sec. 1840. 
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GouLp, AssocraTe Justice.—The appellant and Gideon 
Holmes were jointly indicted for theft of twenty pounds 
of bacon from the smoke-house of David Price. On the 
trial Price testified that the bacon was taken from his 
smoke-house, and that on making search it was found in 
the house of Holmes, where defendant, Alston, also lived; 
that at the time the bacon was taken defendant had been 
for some four or five days in his employ, cooking and do- 
ing other bousehold work during his wife’s illness, eating 
and sleeping on the place, and having free access to all 
the buildings and apartments. After finding the bacon 
Price returned home, where defendant was, and accused 
her of the theft, which she stoutly denied. Holmes was 
arrested, and, on the examination before the justice of the 
peace, Fanny Alston was sworn as a witness for the de- 
fense. According to the testimony of the justice and of 
Price, she was not under arrest, but gave her testimony 
freely, and without compulsion or persuasion. She testi- 
fied that she took the bacon, thinking no one would care, 
carried it to the wash-place wrapped up in some cloth- 
ing, and sent it home by Gideon Holmes. Upon this the 
justice ordered her arrest. The admission of these state- 
ments in evidence was objected to, on the ground that de- 
fendant was not cautioned not to criminate herself, and 
on the further ground that they could not be proved by 
parol testimony. The court instructed the jury as to 
theft from a house, and after defining what constituted a 
domestic servant, added, that if they found the defendant 
was a domestic servant at the time she took the bacon, if 
she took it, she could not be convicted under that indict- 
ment. The jury brought into court the following verdict: 
‘We, the jury, find the defendants guilty, and assess their 
fine at twenty-five dollars.”” This verdict the court. re- 
fused to reecive, and instructed them to consider further. 
Afterwards they returned the following: ‘We, the jury, 
find the defendants guilty, and assess the punishment at 
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two years’ imprisonment in the State penitentiary.”” Upon 
motion a new trial was granted to Holmes, but refused to 
Fanny Alston, who has appealed to this court. The bills 
of exception and assignments of error present several ques- 
tions: 

First. Did the court err in refusing to receive the first 
verdict, and did the verdict operate as an acquittal of theft 
from a house? This verdict was informal, was not respon- 
sive to the issue under the charge of the court, and was 
correctly rejected. (Pas. Dig., arts. 3092, 3093; Slaugh- 
ter v. State, 24 Tex. 410.) Nor do we think this informal 
verdict operated as an acquittal of the higher grades of theft. 
The statute gives an informal verdict the force of an aequit- 
tal only in cases where “it manifestly appears that the ver- 
dict is intended as an acquittal.” (Pas. Dig., art. 3093.) 
Outside of the statute, and tested by the rules. of the com- 
mon law, the conclusion is the same. The Supreme Court 
of Iowa, after an examination of numerous authorities, 
lays down this general rule: That when the verdict, espe- 
cially if intended to be a verdict of guilty, is so defective 
and uncertain that the court does not know for what of- 
fense to pass judgment, it may be set aside by the court, 
even against the defendant’s objection, and the proceed- 
ing is no bar to another trial. (State of Iowa r. Redman, 
17 Iowa, 335.) 

Was there error in admitting defendant’s confessions, or 
in allowing them to be established by oral evidence? 

Article 3126, Pas. Dig., is as follows: “‘The confession 
of a defendant may be used in evidence against him if it 
appear that the same was freely made, without compul- 
sion or persuasion, under the rules hereafter prescribed.” 
As the defendant was not in custody at the time, the rule 
prescribed in the next section of the Code, requiring that a 
party in custody be first cautioned that his confession may 
be used in evidence against him, does not in terms apply. 
It appears, however, that she knew herself to be suspected 
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of the theft, and it certainly would be more satisfactory if. 
it were plain that she knew, when she testified, that she 
might decline to criminate herself, and if, after she had 
made such statements, she had been cautioned before they 
were used against her. The justice testified, however, 
that there was no intimidation or persuasion. The presid- 
ing judge, who could consider the age, situation, and char- 
acter of the prisoner, held her confessions to be admissible, 
aud we are not prepared to say that his ruling was errone- 
ous. (1 Greenl., § 219; 18 Conn., 178.) 

Nor do we think there was any error in the mode in 
which these confessions were proven. The statements 
made by defendant, as a witness on the examination of the 
charge against Holmes, were reduced to writing, but were 
not signed by her or certified by the justice. Under such 
circumstances oral evidence has been held admissible. (1 
Greenl., § 227, note 4; Jeans v. Wheedon, 2 M. & Rob., 
484.) But we are of opinion that the court erred in its 
charge and in not granting a new trial. 

Article 2372, Pas. Dig., is as follows: “An entry into a 
house for the purpose of committing theft, unless the same 
is effected by actual breaking, is not burglary when the 
same is done by a domestic servant or other inhabitant of 
such house; and a theft committed by such person after 
entering a house is only punishable as simple theft.” In 
charging the jury that if the defendant was a domestic ser- 
vant in the house of Price she could not be convicted 
under this indictment, the court must have been of the 
opinion that, because in designating offenses that include 
different degrees, the statute specifies theft from a house 
as included in burglary, therefore, under an indictment 
of theft from a house, there could be no conviction of 
the lesser grades of theft. Even if this conclusion were 
correct, the charge was erroneous. The statute simply 
affixes a milder punishment to theft from a house wher 
committed by a domestic servant. The offense is the same, 
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though the punishment is mitigated. The jury might say 
in their verdict that they find the defendant guilty, but. 
that she was.a domestic servant in the house charged, and 
assess the punishment of simple theft. But by the rules of 
the common law a defendant indicted for the statutory 
crime of larceny from a house may be convicted of simple 
larceny, and we do not think our statute varies this rule. 
(2 Bishop’s Cr. Prac., sec. 778.) The evidence was uncon- 
tradicted that the defendant was occupying temporarily 
the position of a domestic servant at the house of Price, 
and on the law as charged the court should have granted 


a new trial. For this error the judgment is reversed and 
the cause remanded. 


REVERSED. 





JOHN CALLAHAN AND JAMES DOoNALLY v. THE STATE. 


THEFT FROM A HOUSE.—An indictment which charges theft from a 
house, under art. 2409, Pas. Dig., is not sustained by proof of theft 
from a tent. 


AppkAL from Grayson. Tried below before the Hon. 8. 
Hare. ; 

Callahan and Donally were found guilty of theft from a 
house, and their punishment assessed at two years’ impris- 
onment in the penitentiary; judgment accordingly, from 
which they appealed. So much of the charge of the court 
below and facts as are necessary to a proper understanding 
of the case will be found contained in the opinion. 


H. O. Head, for appellants. 


George Clark, Attorney General, for the State. 

Defendants’ motion to quash was badly taken. A house 
is “‘a place of habitation and dwelling of man,” (Bouv. 
Dict., 679; Pas. Dig., art. 2364;) and the charge of the court 
thereon was strictly correct. (tee. 7.) 
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The record does not disclose, by bill of exception or oth- 
erwise, that any instructions were asked by the defendants 
and refused; and therefore this court cannot notice it. 


Roserts, Curer Justice.—The defendants were con- 
victed of the theft of a pistol, proved to be of the value of 
ten dollars, “from and out of the tent of the said W. C. 
Porter, said tent being then and there a house,” as the 
same was described in the indictment. The evidence was 
that the pistol was in a trunk in a tent, which was ina 
wagon-yard, situated three and one-half miles from Deni- 
son; that Porter’s family lived in Denison, but that he and 
one Davis lived in the tent while attending to the wagon- 
yard; it consisted of two forks driven in the ground witha 
ridge-poll, across which was stretched a piece of ducking; 
this was closed at one end by another piece of cloth hung 
up, and was open at the other end. 

It is provided in the Code (art. 2409, Pas. Dig.) that 
“if any person shall steal property from a house in such 
manner as that the offense does not come within the defi- 
nition of burglary, he shall be punished by confinement 
in the penitentiary not less than two nor more than seven 
years.” 

The court charged the jury that “the term house means 
a building, edifice, or structure for the habitation of man; 
a dwelling-place or abode for any of the human species. 
A tent is a pavilion or portable lodge, consisting of can- 
vas or other coarse cloth stretched and sustained by poles; 
and if used at the time of the alleged offense as a dwellin 
or abode for any human being, it would be a house.” 

This charge constrained the jury to find that the tent 
was a house, if they believed from the evidence that per- 
sons lived in it. About that fact there could be no ques- 
tion under the proof in the case. 

The question then is, was this a correct charge? In the 
chapter of the Code which treats of burglary a house is de- 


or 
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fined to be “any building or structure erected for public or 
private use, of whatever material it may be constructed; and 
a dwelling-house is any house where any person habitaally 
sleeps.” (Arts. 2364, 2365.) in the chapter on arson a house 
is defined, with somewhat more precision, to be ‘any 
building, edifice, or structure inclosed with walls and cov- 
ered, whatever may be the materials used for building.” 
(Art. 2310.) ‘A dwelling-house is any house within 
which some person habitually sleeps or eats his meals, 
though it may be used for other purposes, as a store-house, 
office, mill-house, or the like. A tent or open shed does 
not come within the meaning of a dwelling-house.” (Art. 
2311.) . 

The chapter on theft does not define the term “house” 
out of which the stealing of property is made a felony. 
The attempts at a definition above cited are obviously 
loose and indefinite. It is evident, however, that the Leg- 
islature in passing the Code had in view other structures, 
such as tents, open sheds, ships, steamboats, flatboats, and 
even rafts, in contradistinction to houses, although, as it is 
well known, persons may and do live, sleep, and eat in all 
such structures. This will suffice to. show that every strue: 
ture which is used for the time for the purposes for which 
a house is used, as for living, sleeping, and eating in, are 
not necessarily houses in contemplation of the law. 

It is provided in the Code of Criminal Procedure that 
‘all words and phrases used in this Code are to be taken 
and understood in their usual acceptation in common lan- 
guage, except where their meaning is particularly defined 
by law.” (Pas. Dig., art. 2516.) 

Under the rule here prescribed there is no difficulty in 
deciding this case. 

Such a structure as that described by the witness would 
in common language be called, as it was called by the 
witnesses, a tent; never a house. It is not necessary in 
this case to make the effort to determine the exact point 
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when a structure, from its construction and uses, would 
cease to be a tent, and would be taken and understood to 
be a house, according to the usual aeceptation in common 
” for, as described by 
the witness, it comes so nearly not being even a tent, 2s 
that term is understood in common language, that it can- 
not be other than a tent. However difficult it might be to 
define in words the exact difference in some possible cases 
between a house and a tent, it can readily be conceived that 
there are houses that cannot be called, taken, or understood 
to be tents, and tents that cannot be called, taken, or under- 
stood to be houses; and this is one of them. 

It may be contended that the reason is as strong for pro- 
tecting one’s property from theft, by increased punishment, 
who lives in a tent, as that of one who lives in a house. 
Upon that there may be a difference of opinion. But if it 
be admitted, it does not follow that criminal prosecutions 


‘will follow the reason of the law from an instance specified 


to one not specified, to which it might equally apply, es- 
pecially when both were in the legislative mind, and one 
was expressly provided for and the other not. 

The defendants having appealed to this court, and as- 
signed errors as to the charge of the court and the insuffi- 
ciency of the facts to sustain the verdict, we are of opinion 
that the court erred in the charge, and that the facts proved 
did not justify a conviction of theft from a house under the 
Code. (Pas. Dig., art. 2409.) 

REVERSED AND REMANDED. 





Tue Strate v. Henry Correy. 


1. INDICTMENT — AGGRAVATED ASSAULT.— An indictment which 
charged that A B “did upon C D unlawfully make an assault, he, 
the said C D, then and there being a peace officer, to wit, town con- 
stable for, &c,, and then and there being in the lawful discharge of 
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his duties as such officer, which fact was then and there well known — 
to said A B,”’ charges an aggravated assault. 

2. INDICTMENT—SURPLUSAGE.—The further charge contained in the 
same count of the indictment, that ‘*the said A B did then and there 
resist, hinder, and obstruet him, the said C D, in the lawful discharge 
of his duties as such officer,’* will be regarded as surplusage. 

3. INDICTMENT.—Such au indictment does not charge the defendant 
with two separate and distinct offenses, and it was error to require 
the District Attorney to elect whether he would prosecute the de- 
fendant for an aggravated assault or for resisting an officer. 


AppeaL from Hopkins. Tried below before the Hon. 
W. I. Andrews. 

The character of the indictment in this case is shown by 
the syllabus. Coffey moved to quash the indictment for 
the following reasons: 

Ist. Beeanse said indictment pretends to charge two 
separate and distinct offenses different in their character. 

2d. Because the first count in the indictment dces not 
charge that said Bridges (the officer) was attempting to 
enepate a lawful warrant of arrest. 

Because the second count in the indictment does not 
charge that at the time said resistance was made the said 
Bridges was attempting to execute any Jawful warrant of 
arrest. 

The judgment of the court on the motion recites, that 
because “two separate and distinct offenses, to wit, aggra- 
vated assault and resisting an officer in the lawful discharge 
of his duties, are attempted to be charged in said indict- 
ment, the District Attorney was put upon his election as 
to which of said offenses he would prosecute; and the Dis- 
trict Attorney having said that he was not willing to pros- 
ecute the said charge of aggravated assault, and having 
elected to prosecute this cause upon the charge of resisting 
an officer, * * * itis therefore considered, ordered, 
and adjudged that the said indictment be, and the same is 
hereby, quashed;” and from this judgment the State ap- 
pealed. 
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George Clark, Attorney General, for the State, cited King 
v. The State, 10 Tex. 281; State rv. Rutherford, 13 Tex. 26. 


I, A, B. Putman, for appellee. 


Reeves, Associate Justice.—It appears from the recit- 
als in the judgment rendered in this cause that the court 
treated the indictment as charging two separate and dis- 
tinct offenses: one an aggravated assault, and the other for 
resisting an officer in the lawful discharge of the duties of 
his office. So regarding it, the District Attorney was put 
upon his election as to which one of the charges he would 
prosecute. Having declined to prosecute for the aggra- 
vated assault, he decided to prosecute for resisting the 
officer; and thereupon the court quashed the indictment 
on the grounds stated in defendant’s motion, and ordered 
that he should be discharged from custody; to which the 
District Attorney excepted, and gave notice of appeal. 

The motion to quash contained the ground upon which 
the court acted in holding the indictment insufficient, and 
the further ground that the indictment did not show that 
the defendant was attempting to execute a lawful warrant 
of arrest. 

From an inspection of the indictment it will be seen 
that it was not framed in reference to a first and second 
count alleging distinct offenses, as seems to have been sup- 
posed, and upon which the court based its ruling in sus- 
taining the motion. The indictment, as we think, does not 
charge separate offenses, and the District Attorney should 
not have been required to make an election upon the sup- 
position that it did. 

The offense charged is an aggravated assault, and the 
allegations that the defendant resisted, hindered, and ob- 
structed the officer, Bridges, in the discharge of his dutics, 
may be regarded as surplusage. 

The Criminal Code (art. 2150) makes an assault or bat- 
tery aggravated “‘when committed upon an officer in the 
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lawful discharge of the duties of his office, if it was known 
or declared to the offender that the person assaulted was 
an officer discharging an official duty.” 

The allegations of the indictment meet this requirement. 
It avers an assault on Bridges, a peace officer, he being con- 
stable for the corporation of the town of Sulphur Springs, 
in Hopkins county, and that he was in the lawful dis- 
charge of the duties of his office, and that his character as 
such was known by defendant. 

The chapter “relating to the arrest and custody of pris- 
oners”’ defines an “ officer” in the meaning of that chapter 
to be “a sheriff, deputy sheriff, constable of a beat, mar- 
shal or constable of a city or town, or any person specially 
authorized by warrant to arrest.” (Art. 1964.) And un- 
der the chapter entitled “Of arrest without warrant” it is. 
provided: “ A peace oflicer, or any other person, may, with- 
out warrant, arrest an offender when the offense is com- 
mitted in his presence or within his view, if the offense is 
one classed as a felony or as an offense against the public 
peace.” (Art. 2677.) 

The indictment does not charge the defendant with re- 
sisting process, but he is charged with making an assault 
on Bridges as a peace officer in discharging the duties of 
his office. 

The indictment follows the statute; and if we look to the 
form, (if forms were required,) it follows Wharton’s Prece- 
dents of Indictments, and there was error in sustaining the 
defendant’s motion to quash; for which the judgment is 


REVERSED AND CAUSE REMANDED. 
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CHARLES CouNTzZ AND CHARLES Bow es vy. Tue State. 


RETAILING SPIRITUOUS LIQUOR, STATUTE CONCERNING.—The acts 
of 1856 and 1866, both of which prescribed a penalty for retailing 
spirituous liquors in quantities less than a quart without having ob- 
tained a license therefor, were, as to such penalties, supplanted by 
the act of December 1, 1871, which prescribed a different penalty 
for those, subject to the payment of an occupation tax, who failed to 
pay the same, and by the tax law of 1873, which made the receipt 
of the sheriff and county treasurer full authority to carry on the 
business. 


H. D. Prendergast, for eppellants. 
George Clark, Attorney General, for the State. 


Rozerts, Cuter Justice.—The defendants were indicted 
for retailing spirituous liquors in quantities less than one 
quart without having obtained a license therefor. The in- 
dictment was framed in accordance with the terms of the 
law of 1856. (O. & W. Dig., art. 423, p. 509.) 

It was filed in court on the 3d day of July, 1873, and 
charged the offense to have been.committed on the 15th of 
February, 1873. 

Defendants excepted to the indictment as insufficient, 
because it did not charge an offense. The exception was 
overruled, and the defendants were tried, convicted, and 
fined fifty dollars. 

They moved for a new trial, which being overruled, 
they gave notice of appeal and entered into a recognizance, 
with sureties. 

The exception to the indictment should have been sus- 
tained. 

The act of 1856, under which the indictment was found, 
was changed by the act of 1866 as to the penalty; that act 
raising the minimum fine from fifty to one hundred dol- 
lars, and authorizing the imprisonment of the party con- 
victed. (Acts of 1866, p. 68, sec. 5.) 
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By the act for the assessment and collection of taxes, 
passed in August, 1870, it was provided that any person 
failing to pay the occupation tax necessary to obtain a li- 
cense should be “ liable to a fine in a sum of not less than 
fifty nor more than five hundred dollars.” This act still 
contemplated a license to be obtained, and provided for its 
issuance by the “ county clerk,” although there was no such 
officer to issue it as had been formerly under the act of 
1866, the Constitution of 1869 having abolished the office 
by providing only for a clerk of the District Court. (Acts 
of 1870, p. 232, secs. 118 and 121.) This !aw also provided 
ancther remedy for the collection of the occupation tax, by 
the sheriff levying on property. (Ib., sec. 120.) The same 
provision is carried into the act passed 31st May, 1873. 
(Acts 1873, p. 146, sec. 29.) 

The act of December 1, 1871, provides that ‘every 
person or member of a firm or corporation, subject to the 
payment of an occupation tax, who shall neglect or fail,- 
after having been duly notified by any officer charged with 
the collection of said occupation tax, to comply with any 
one of the several provisions of an act entitled ‘An act to 
give effect to the several provisions of the Constitution 
concerning taxes,’ approved April 22, 1871, concerning oc- 
cupation tax, shall be deemed guilty of a misdemeanor, 
and shall, on conviction on indictment or information, be 
punished by a fine not less than five nor more than one 
hundred dollars.” (Acts of 2d sess. of 1871, p. 52; also 
same in Pas. Dig., art. 6473.) 

This act was evidently intended to supplant the former 
acts of 1856 and 1866, because it embraces the same mat- 
ter and changes the grounds of prosecution in relation 
thereto. ; 

It makes the offense to consist in the failure to pay the 
occupation tax after having been duly notified by the col- 
lecting officer. 

It drops the provision about a license entirely. The tax 
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law of 1873 does the same, and makes the receipt of the 
Sheriff and County Treasurer for the occupation tax full 
authority to carry on the business. In addition to this, 
the title of the act shows that it was intended to take the 
- place of the former laws of a more limited scope, relating 
to the same subject, being “An act supplementary to the 
act entitled ‘ An act to adopt and establish a Penal Code for 
the State of Texas, approved 28th August, 1856.’”’ As soon 
as it was passed, the laws of 1856 and 1866, under which 
alone this indictment could be sustained, ceased to be of 
force. (Manning v. The State, 36 Tex., 670.) 
Judgment reversed and cause dismissed. 


. REVERSED AND DISMISSED. 





Groree B. Hottoman v. Joun P. WHITE ET AL. 


1. BANKRUPT, HOMESTEAD.—A bankrupt cannot insist upon the en- 
forcement of a trust deed alleged to have been assigned to him with 
his homestead and as a muniment of its title without evidence that 
the trust deed had been expressly set apart to such bankrupt. 

2. ON REHEARING—PLEADING AND EVIDENCE.—The only evidence 
of bankruptcy being in the pleadings, and the admission of bank- 
ruptey being coupled with the explanation that the trust deed as a 
muniment of title to the homestead had been assigned to plaintiff in 
the bankrupt proceedings : Held, that the plaintiff could sue and . 
enforce the execution of such trust. 

3. MERGER.—Plaintiff having entered upon land under an execution 
sale claimed by the defendant to be void, the title conveyed by such 
sale could not be insisted upon as merging the equitable estate held 
in the property by the owner of the debt and trust deed in a proceed- 
ing to enforce the execution of such trust deed. 


ApPEAL from Guadalupe. Tried below before the Hon. 
J. J. Thornton. 


On April 30, 1858, French Smith and Eliza, his wife, 
_ executed to White, as trustee, their deed to the Elm 
Spring tract of land to secure to F. G. Roberts payment 
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of two promissory notes, with the usual conditions and 
power of sale. 

On May 3, 1859, this Elm Spring tract was sold by the 
sheriff of Guadalupe county under sundry executions, viz, 
eight, against said Smith, Holloman, the appellant, becom- 
ing the purchaser. 

On the same or the preceding day Rust sold the above 
notes and trust deed to the appellant, and made the follow- 
ing indorsement on the original instrument: ‘Satisfied in 
full,” or “This deed is satisfied.” 

Shortly after the sheriff’s sale the said William M. Rust, 
at the instance of the appellant, made the following entry: 
“This deed of trust was assigned to me by F. G. Roberts 
the 3d of May, 1859, and the amount having been fully 
paid in by George B. Holloman, I hereby release said trust 
deed of trust this June 2d, 1859. (Signed) Wm. M. Rust.” 
This entry was made on the margin of the record book. 

In November, 1868, the appellant demanded of White, 
the trustee and appellee, that he proceed to sell in aecord- 
ance with the terms of the trust deed. ,This the appellee 
refused, and the appellant brought this suit to compel 
appellee to enforce the stipulations of the said deed ot 
trust. 

White pleaded that the appellant’s acts had deprived him 
of all authority; that the notes and deed were indorsed 
‘‘satisfied;’’ and that Smith and wife had renounced said 
trust deed and pleaded the statute of limitations in a suit 
then pending in Guadalupe county District Court for the 
enforcement of said deed of trust; and that Holloman had 
long been in possession of the locus in quo under his pur- 


chase from Rust and from the sheriff, and claiming the 


same thereunder, 
The appellant then filed a general demurrer and replica- 
tion, in which he set up his purchase at sheriff’s sale. 
Smith and wife then intervened, pleading the statute of 
limitations, homestead exemption, and unlawful entry by 
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appellant, and praying for a judgment against appellant 
for the rents and profits, and enjoining the appellee from 
selling. 

A jury was waived and case submitted to the court. 
There was a judgment for defendants ; a motion for new 
trial overruled. The plaintiff appealed. 


John P. White, for appellee. 

The appellee presents the following points: 

I. That the instrument set up in plaintiff’s petition is a 
mortgage with power to sell. (See 4 Kent’s Comm., p. 
146; Wright v. Henderson, 12 Tex., 43; Robertson v. 
Paul, 16 Tex. 472; Ballard v. Anderson, 18 Tex., 377; 
Wootton v. Wheeler, 22 Tex., 338.) 

II. If this position be correct, then the power could as 
well be conferred upon the mortgagee as upon a third 
party. (See authorities, supra.) | 

Ill. A mortgage, with or without a power to sell, isa 
mere incident of the debt secured. (2 Story’s Eq., § 1016; 
Duty v. Graham, 12 Tex., 427.) The fact that the party 
empowered to sell is a stranger is not believed to alter 
the rule; and if the grantors in the trust deed could plead 
limitation, so could the trustee when called upon by the 
cestui que trust to sell. 

IV. The instrument sued on is not in fact a deed of 
trust, and is not subject to the rules governing trusts and 
parties thereto. It is simply a mortgage with power to 
sell. Equity will not interfere to aid the non-execution 
of a power. (1 Story’s Eq., §§ 169, 170.) 

V. The appellant in his petition sets up title in himself 
by virtue of the sheriff’s deed. Admit this, for the sake 
of argument, and what is the result? Appellant holding 
the legal and equitable title, the latter is merged into the 
former, and he stands before the court asking that a trustee 
may sell his own property for his own benefit. 

VI. As to the point made by the appellant in his bill of 
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exceptions and assignment of errors, it is submitted that 
Smith and wife had a right to intervene, having a direct 
interest in the subject-matter of the litigation. (Sayles’ 
Pract., §156; Garrett r. Gaines, 6 Tex., 435; Chandler v. 
Fulton, 10 Tex., 2.) 

But it is objected that they intervened after appellant 
and appeliee had announced ready for trial. Appellant, 


however, does not claim that he was surprised thereby, or - 


that delay ensued. It will be remembered that a jury was 
waived, and the court certainly had the discretion to per- 
mit or refuse this intervention at any time, unless it oper- 
ated delay or as a surprise. (Van Bibber v. Geer, 12 Tex., 
15; Graves v. Hall, 27 Tex., 148.) 

VII. The appellant’s second exception is not believed 
to be well taken, because it was proven on behalf of the 
defendant by Rust that the release indorsed on the mar- 
gin of the records was made at the instance of Holloman, 
and he should be estopped from setting it aside. 

VIII. In answer to the point raised by the appellant’s 
third bill of exceptions and fourth assignment of errors, it 
is submitted that the range of cross-examination is cén- 
fined to matters connected with the direct examination. 
As to other matters such witness becomes the witness of 
the party interrogating him. (1 Greenl. Ev., § 445; 14 
Peters, 448, 461; 6 Watts & Serg., 75.) 


John Ireland, for appellant. 


In 1858 French H. Smith and his wife executed a deed. 


of trust to defendant, White, as trustee, to secure the pay- 
ment to F. G. Roberts a certain sum of money borrowed 
by Smith from Roberts. 

Holloman became the holder and owner of the deed of 
trust by purchase, and in 1869 called upon White, the 
trustee, to sell the property to pay the debt. 

White refused to sell, and this suit was brought to com- 
pel him to do so. There is alternate prayer for damage. 


























HoLiomaN v. WHITE. {Austin Term, 





Argument for the appellant. 





Smith and wife intervened, setting up various reasons 
why the plaintiff should not recover. A jury was waived 
and the case submitted to the court, who gave judgment 
for defendant and intervenor. 

There was a motion for a new trial, which was over- 
ruled, and Holloman brings the case here by appeal and 
prays a reversal of the judgment. 

So far as I was able to gather the reasons for the judg- 
ment, they were limitation and indorsement of Rust made 
on the margin of the record of the deed of trust. 

Was the plaintiff’s remedy barred ? 

Suppose it had been a simple mortgage, with the mort- 
gagee in possession, could the mortgagee have been turned 
out, no matter what length of time had elapsed without 
a payment of his debt ? 

I think it clear that he could not. (Union Bank v. Staf- 
ford, 12 How., 327; Ang. on Lim., 487, 488; Russell v. 
Ely, 2 Black, 575; Dougherty v. Kercheval, 1 A. K. Marsh. 
Ky. Rep., 52.) 

This being an express trust, and Holloman in possession 
all the time, there is no bar. (Hill on Trustees, 406, and 
note to 412; Duval v. Bibb, 3 Call, 362; 10 Gratt., Va., 
231; 8 Watts, 523; Rice on Limitation, 181, 182, 268, 274, 
275; Peter v. Beverly, 10 Pet., 566; Bank v. Beverly, 1 
How., 135; 12 Pet., 19.) 

Rust was himself an assignee. How could his indorse- 
ment on the deed affect Holloman’s rights a month after 
Holloman had bought Rust’s interest? (Many v. Jagger, 1 
Blatch., 372; Ring v. Gray, 6 B. Monr., Ky., 368; 1 Uale’s 
Eq., 443; Brown v. Cram, 1 New Hamp., 169; Marsh v. 
Rice, 1 New Hamp., 167; Peltz v. Clarke, 5 Pet., 483; 
Tucker v. Keeler, 4 Verm., 161.) 

When Smith intervened he became the active party, and 
is not entitled to the aid of a court of equity so long as he 
fails to do equity. (Coats v. Roberts, 2 Philadelphia Leg. 
Int., 244, 379; Patton v. King, 26 Tex., 684.) 


oo 
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Holloman had a right to redeem, and his payment to 
Rust amounted to an equitable assignment to him. (Hinds 
v. Ballian, 44 New Hamp., 619; Liveth v. Pratt, 53 Me., 
147; Wash. on Real Prop., 2, 126; 2 Zabriskie, 543.) 

Upon what ground can the action of the court in refus- 
ing to allow Holloman to testify be sustained? (Jackson 
v. Varick, 7 Cow. Rep., 239; 1 Stark. Ev., 160.). 


McApoo, J.—This cause seems to have been instituted 
by the appellant as a means of strengthening his title to 
the land, which was involved in the cause of Holloman v.’ 
F. Smith and Wife, (No. 214.) 

It is a proceeding to compel John P. White to execute 
a deed of trust-by sale which had been imposed by Smith 
and wife on the same property in 1858, White being the 
trustee named in the deed of trust. This deed was exe- 
cuted by Smith and wife to secure debts due to other 
parties. The appellee had, by purchase from Rust, be- 
come the owner of the debts thus secured, and the deed of 
trust had been transferred to him. ; 

In this suit, on the day the case was called for trial, 
Smith and wife intervened, pleading the statute of limita- 
tions against the debts so secured, wrongful holding of 
the property in controversy, a plea of payment of the 
debts and of tender of payment, and that the appellant 
had been discharged in bankruptey, and had therefore no 
right to maintain suit for said debts. 

The appellant denied every allegation of the appellee 
except that of his bankruptcy, and to that allegation he 
pleads that the property in controversy had been set aside 
to him by A. M. Jackson, his assignee in bankruptcy, 
and together therewith the debts and deed of trust em- 
braced in this suit, as entering into and affecting his title 
thereto, the appellee, French Smith, being notoriously in- 
solvent at the time. 

One of the notes secured by the deed of trust was not 
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barred by limitation when this suit was instituted. The 
proof failed entirely to show that any of the debts had 
been paid; the proof failed to show a legal tender of the 
amounts due. The proof, we think, amply showed the 
purchase and payment for the mortgage debts by the ap- 
pellant. 

The deed, of trust was a proper charge on the estate, 
heing complete in its terms and in its execution. And 
we think the appellant would have been entitled to the 
relief sought but for the plea of his bankruptcy. 

He admitted the fact of his bankruptey. His plea that 
the deed of trust had been assigned to him, as he alleges 
in his answer, we think, would have availed him, if it had 
been followed up by the proof. But we have looked in 
vain in the statement of facts for proof on that subject. 
Without such proof it is clear he could maintain no suit 
upon the debts or mortgage, they having passed to his 
ereditors on his being adjudged a bankrupt. 

Inasmuch as the cause must be affirmed, because the 
proof shows no cause of action on the part of the appel- 
lant, it will be unnecessary to notice the several assign- 
ments of error-relied on by the appellant for a reversal of 
the judgment. 

The judgment of the District Court is affirmed. 

Opinion rendered October 14, 1873. 


On REHEARING. 


Moorg, Associate Justice.—This case is before us on a 
motion filed at the last term of the court for a rehearing 
on a judgment rendered by our predecessors, which mo- 
tion was by a special order of the court continued to the 
present term. } 

The appellant filed a bill against the appellee, White, 
to enforce the execution of a trust conferred upon him by 
a deed executed by the appellees, French Smith and wife, 
to secure the payment to one F’. G. Roberts of three notes 
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therein described, at the time specified in said deed, which 
- said notes, he alleged, had been assigned and -transferred 
to him, and that he was thereby the beneficiary of said 
trust deed. 

The defendant, White, answers by a general demurrer, 
and for special exception says that plaintiff was, at the 
time of the institution of said suit, declared a bankrupt, 
and has subsequently been so adjudged, &c.; and, among 
other matters, alleges that Holloman had purchased the 
land mentioned in the trust deed at execution sale, and 
that he had paid off and discharged the debts secured by 
said deed out of the money for which the property was so 
sold by the sheriff; that he, defendant, previous to the com- 
mencement of the suit, tendered said Holloman the money 
secured by said deed, who refused to receive it, and admit- 
ted that the debts had been fully paid; that Smith and wife 
had renounced and repudiated said trust, and claimed that 
the debts had been paid, and the notes secured by said deed 
were barred by the statute of limitations; also that Hollo- 
man had taken possession of the property after said sher- 
iff’s sale, converted the rents and profits to his own use, 
whereby the debts secured by the trust deed were fully 
paid. And,in connection with the matters set up in his an- 
swer, it seems apparent that subsequently to the sheriff’s 
sale at which Holloman purchased the land upon which 
the trust deed was given, a controversy has arisen between 
him and Smith and wife as to the validity of the title 
acquired by appellant through his purchase at said sale. 

After the parties had announced themselves ready for 
trial, as appears from the bill of exceptions, Smith .and 
wife were permitted to intervene. They pleaded, among 
other defenses, that the debts secured by the deed were 
barred by limitation of four years; that the property con- 
veyed by the deed was their homestead, (no question, 
however, was made as to the due execution of the deed 
by the wife;) that Holloman had taken unlawful posses- 
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sion of the property under the sheriff’s sale, and had ap- 
propriated the rents and profits, which had largely over- 
paid the notes secured, and asked a judgment against him 
for the amount claimed to be due them thereby. They 
also allege that they had brought suit against Holloman 
for the land embraced in the trust deed, &e. 

To the answer of the defendant, White, appellant, de- 
murred, and made replication, in which, with other mat- 
ters to which we need not here specially refer, he said, 
‘that it is true, as alleged in said answer, that at the insti- 
tution of this suit proceedings were pending to force peti- 
tioner into bankruptcy, and that since he has been adjudged 
a bankrupt.”” But he alleges thatthe property mentioned 
in said deed of trust made the basis of this suit, together 
with all of the liens calculated to strengthen the title there- 
to, was duly and legally set apart to him by A. M. Jackson, 
the assignee in bankruptcy of petitioner, as the homestead 
of petitioner, exempt from forced sale, and not liable to 
distribution among creditors by said assignee. | 

On the trial a jury was waived, and by consent of parties 
the cause was submitted to the court. Whereupon the de- 
murrer of the defendant was overruled, and without action 
on the demurrer of the plaintiff to defendant’s answer, it 
was adjudged that plaintiff take nothing by his suit, and 
that defendant, White, as trustee in said deed, be forever 
enjoined and restrained from selling the property described 
in said deed. 

In the opinion of our predecessors, which we are called 
upon to consider for the proper determination of the ques- 
tions now before us, the court seem to be of the opinion that 
‘the judgment should be reversed but for the admissions 
in, appellant’s replication to appellee’s, White’s, answer, 
admitting that he had been adjudged a bankrupt since the 
commencement of this suit; but by reason thereof, and 
the failure of appellant to prove, as he alleged in connec- 
tion with his admission of bankruptcy, that the deed of 





1874.] Hottoman v. Waite. 





Opinion of the court. 





trust had been assigned to him, they were of opinion, it 
appeared, that he could not maintain the suit. In the con- 
clusion at which our predecessors arrived on this point, in 
the aspect in which it is presented by the record, we can- 
not concur. While we cannot tell from the record upon 
what ground the case was decided in the court below, an 
inspection of it makes it quite evident it was not upon the 
ground upon which it is affirmed in the opinion of this 
court at the last term; nor could the court below have 
properly rendered the judgment which it did upon the hy- 
pothesis of the debts and trust upon which this action is 
founded having vested in the assignee by appellant’s being 
adjudicated to be a bankrupt after the commencement of 
the suit. For if so, the assignee should have been made 
a party before the court should have rendered judgment 
upon the merits; and on the failure of appellant to prove 
the assignment of the trust deed to him, the court should 
have either ordered a continuance that the assignee might 
be made a party or have rendered judgment abating the 
action. 

It is to be observed that there is no allusion whatever in 
the statement of facts to appellant’s bankruptcy, and it is 
only by an inspection of the pleadings that this point comes 
to the knowledge of the court. But how stands the mat- 
ter when we look to the pleadings? Appellant admits he 
has been adjudged a bankrupt since the commencement of 
his suit, but in the same connection he says the subject- 
matter of the suit has been set apart to him by the assignee. 
Surely, if by the adjudication of bankruptcy the right to 
prosecute the suit was taken from him, it must be admitted, 
as the case was still before the court without his assignee 
having been made a party, the assignment to him invested 
him with it. It is true, by the rule of pleading and evi- 
dence, when matter is pleaded by one party to which the 
other replies by confession and avoidance, evidence is un- 
necessary to prove the matter confessed, and the burden 
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of preof of the avoidance ig ordinarily upon the party 
pleading it. And if there was in the answer of appellee 
an averment of appellant’s bankruptcy, it might in strict- 
ness be held that by his replication he had admitted it, 
and that the allegations in respect to the assignment of the 
trust deed was matter in avoidance, which must have been 
sustained by proof by the appellant to enable him to escape 
from the legal consequence of this admission of his bank- 
ruptey. But it will be noted from what we have hereto- 
fore said, whether this was its proper place or not, the only 
reference to appellant’s bankruptcy by appellee is in the 
demurrer, and this the record says was overruled by the 
court. The pleadings, therefore, do not show allegation by 
the one party and confession by the other, by which both 
are bound, which is necessary for the applicability of this 
rule. It stands simply upon the admissions in tlie plead- 
ing of appellant, and in such case unquestionably it does 
not operate as a legal conclusion unless what he has said, 
taken as a whole, warrants it. 

An inspection of the statement of facts leads us to the 
conclusion that none of the matters of defense presented 
by the defendant or the intervenors are sustained by evi- 
dence, unless it is that insisting that relief asked by appel- 
lant should not be granted, for the reason that his equitable 
estate or interest under the trust deed had becn merged 
in the legal title acquired by his purchase of the land at 
the sheriff’s sale. The principle here invoked is a reeog- 
nized rule of common law in cases to which it is applica- 
ble, and courts of equity no doubt yield due consideration 
to it in cases to which it properly applies, unless there are 
special equitable grounds of relief againsé it, like any other 
rule of law. We cannot say that this case falls under this 
rule. | 

If we are to follow the construction of the common law, 
appellant only acquired an equitable title, the right of re- 
demption, by his purchase under the execution sale; but 





1874. ] Hotioman v. Waite. 





Opinion of the court. 





if we hold that he got there by the legal title, as beneficiary 
under the trust deed, he took neither the legal nor equitable 
title to the land. Whether the trust deed carried the one 
or the other, the title conveyed by it vested, and is still, 
in the appellee, White. But as the intervenors, who are 
the parties interested, distinctly allege the title conveyed 
to appellant by the sheriff is illegal and void, they certainly 
cannot at the same time insist that the appellant’s debt is 
lost by the fiction of merger in this void title. 

More than four years had clapsed from the time when 
two of the notes secured by the deed were due before the 
suspension of the statute of limitation in 1861; but as less 
than that time intervened from the date of the deed, whereby 
the justice of the claims is admitted, this ground of de- 
fense clearly failed. Other defenses were unsupported by 
evidence. 

A jury having been waived, and the case submitted to the 
court, we-might, under the practice of this court, reverse 
and render here the judgment for the appellant which the 
record before us would warrant; but as there seems some 
irregularity and confusion in the record, and it may be that 
the justice of the case can be better attained by this dispo- 
sition of it, it is ordered that the rehearing applied for be 
granted, and the judgment reversed and the cause re- 
manded to the District Court for further proceeding, in 
accordance with this opinion. 


ome, REVERSED AND REMANDED... 


[Norr.—Since reading the above opinion our attention 
has been called to the fact that the rehearing had been 
granted by our predecessors at the last term, which was 
not disclosed by the papers and record submitted to us. 
This is not deemed of sufficient consequence, however, to 
require us to remodel the opinion. ] 
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Tue State v. M. Wuire. 


INDICTMENT FOR BURNING PRATRIE.—An indictment charging that 
defendant ‘‘on the first day of December, A. D. 1872, did, * * 


~s 


in the county of Grayson, willfully burn certain prairie, the said 
prairie not being his own,” held to be good. 


ApprEAL from Grayson. Tried below before the Hon. 
C. C. Buckley. 


George Clark, Attorney General, for the State. 
No brief for appellee. 


Reeves, Associate Justice.—The indictment charges 
the defendant, White, with burning the prairie, not being 
his own, on the Ist day of December, 1872. 

The defendant filed a motion to quash— 

1. Because the indictment disclosed no offense. 

2. It does not charge that the offense took place between 
the Ist of July and 15th of February succeeding. 

The motion was sustained by the court and the indict- 

ment was quashed, and the State appeals. 
* There is no appearance for the defendant by brief or 
otherwise, and nothing in the record showing on which 
‘one of the grounds the court acted in quashing the indict; 
ment. It may have been because the State would not be 
required to prove the particulag@fly mentioned in the in- 
dictment, but only that the act Was-done within the period 
of limitation, so that the offense was not barred. 

The Code provides, “If any person shall willfally burn 
or cause to be burned any woodland or prairie net his own, 
at any time between the Ist of July and the 15th of Feb- 
ruary succeeding, he shall be fined not less than fifty nor 
more than three hundred dollars.” (Art. 2333.) 

The indictment substantially charges the offense pro- 
vided for by this article, and proof that the act was done 
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at any time between July and February, and not so remote 
as to be barred by limitation, would warrant a conviction. 
The allegation that the act was done on the first day of 
December is sufficient without averring that this was be- 
tween July and February. 

“Where it was made a statutory offense to exhibit lights 
to persons at sea between September and April, an allega- 
tion that the defendant exhibited lights on the 9th March 
was held sufficient without specifically averring that he did 
so between September and April.” (Wharton’s Precedents 
of Indictment and Pleas, 9.) 

The judgment is reversed and case remanded. 


REVERSED AND REMANDED. 





JoHN JouNnson v. THE STATE. 


SWINDLING.—T'o constitute swindling it seems that some false repre- 
sentations as to existing facts or past events should be made, and 
that mere false promises or false professions of intention, although 
acted upon, are insufficient. 


APPEAL from Collin. Tried below before the Hon. Silas 
Hare. 


Craig ¢& Garnett, for appellant, cited 2 Arch. Cr. Plead., 
372; 3 Ib., 467; State v. Vickery, 19 Tex., 330; Mathews 
v. State, 33 Tex., 108; Whart. Prac., 4th Am. ed., 239, 241; 
Rose. Cr. Ev., 460. 


Geo. Clark, Attorney General, for the State. 


Gou.p, AssocraTE Justice.—The indictment in this case 
charges that appellant and D. W. Cline “ did obtain from 
G. W. Flannigan thirty dollars in money, by fraudulently 
representing that he, the said D. W. Cline, wanted the 
money * bet on a box trick then and there exhibited by 
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the said D. W. Cline and John Johnson. Now, the grand 
jury say this said thirty dollars, at the time aforesaid, was 
the corporeal personal property of the said G. W. Flanni- 
gan, and that the said representations made as aforesaid 
by the said D. W. Cline and the said John Johnson were 
false and fraudulent, and the said box trick was a deceitful 
device emplvyed as aforesaid by the said D. W. Cline and 
the said John Johnson to procure said money from the 
said G. W. Flannigan, with the felonious intent to appro- 
priate the same to the use and benefit of them, the said D. 
W. Cline and John Johnson, against the peace and dignity 
of the State.” The defendants were jointly tried and con- 
victed, their punishment being assessed at two years in the 
penitentiary. There was a motion in arrest of judgment 
and a motion for new trial, both of which were overruled. 
The defendant, Johnson, alone has appealed. 

The indictment was framed under article 2426, Pas. 
Dig., which is as follows: “ Swindling is the acquisition 
of any personal or movable property, money, or instru- 
ment of writing, conveying or securing a valuable right, 
by means of some false or deceitful pretence or device, or 
fraudulent misrepresentation with intent to appropriate 
the same to the use of the party so acquiring, or of destroy- 
ing or impairing the rights of the party justly entitled to 
the same.” The next article gives two examples of false 
pretences, viz: that the party is the owner of property 
given in exchange, and the purchase of property on the 
faith and credit of some other person, upon the pretence 
that such other person: has given the accused the right to 
use his name or credit in making the acquisition. This 
article also provides that the special enumeration of cases 
of swindling there set forth shall not be understood to ex- 
clude any case which, by fine construction of the language, 
comes within the meaning of the preceding article. By 
article 2432 the punishment of swindling is fixed at not 
less than’ two nor morc than five years in the penitentiary. 
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We do not think the false and fraudulent representations 
set forth in the indictment such as come within the mean- 
ing of the statute. They do not relate to existing facts or 
past events, and in this respect differ from the instances 
specified in article 2427. That Cline wanted the money 
to bet on a box trick amounted only to a representation 
that such was his intent. False promises, or false profes- 
sions of intention, have not been held within the meaning 
of statutes somewhat similar to our own. (See Rex r. 
Goodall, Russ. & Ryan, p. 461; Commonwealth v. Drew, 
19 Pick., 185; 2 Whart: Am. Cr. Law, secs. 2086, 2118.) 

If the indictment was intended to charge the box trick 
as a deceitful device by means of which the money was ob- 
tained, it was not defective in not obliging this device to 
have been the operative cause of the transfer or delivery, 
or at least one of the causes. (Commonwealth v. Drew, 
above, 2 Whart., sec. 2120.) Our statute differs from others 
_with which we have compared it in containing the word 
“device,” and it may have been intended to embrace cheats 
by such contrivances as this box trick; but if this be so, 
the indictment is not suflicient to support such a charge. 

These objections to the indictment were presented by 
the motion in arrest of judgment. For the error in over- 
ruling this motion the judgment is reversed and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED. 





Tue State v. Eritis Wee. 


1. PERJURY.—An indictment for perjury, as that offense is defined by 
art, 1909, Pas. Dig., is fatally defective if it fails to charge the defend- 
ant with having deliberately and willfully sworn falsely. 

2. PERJURY.—If any constitutive element of the offense as defined by 
the Code be omitted in the indictment, the omission is fatal. 
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3. PERJURY.—A charge in the indictment that the defendant ‘ will- 
fully, unlawfully, knowingly, corruptly, and feloniously did commit 
willful and corrupt perjury,”’ and that he did * willfully, knowingly, 
corruptly, and falsely state under oath,’’ &c., and that he ‘‘did 
then and there, on the trial of said case, unlawfully, willfully, 
knowingly, and feloniously commit willfal and corrupt perjury,” 
does not meet the requirements of the Code, nor avoid the necessity 
for charging that the false statement was ‘ deliberately and willfuliy 
made” under the sanction of'an oath. 

4, PERJURY.—An indictment for perjury which charges the false state-. 
ment under oath to have been made on the trial of a party charged 
with a criminal offense, is bad, if it fails to state that an indictment 
had been found against such party, or that the case on the trial of 
which the false statement was made was one over which the court 
trying it had jurisdiction. 

5. NEW TRIAL.—The reluctance of district judges to act in opposition 
to juries, when verdicts of guilty are rendered upon insufficient evi- 
dence, again noticed. 


AppEAL from Matagorda. Tried below before the Hon. 


William Burkhart. 

The indictment charged that ‘Ellis Webb, * * * in the 
county of Matagorda, did willfully, unlawfully, knowingly, 
corruptly, and feloniously commit willful and corrupt per- 
jury, and that then and there the case of the State of Texas 
against Leander Hunt, charged with disturbing religious 
worship at Caney church, came on to be tried in the D‘s- 
trict Court of Matagorda county, and upon the trial of said 
cause it became and was a material issue whether or not 
the said Leander Hunt spoke in a low tone of voice loud 
enough to be heard by the congregation, and that the said 
Ellis Webb, having then and there been duly and legally 
sworn by the district clerk of Matagorda county to give 
evidence in said case, (said clerk being then and there the 
officer authorized under the law to administer oaths,) did 
then and there willfully, knowingly, corruptly, and falsely 
state under oath that on the occasion referred to in the 
indictment he was present at Caney church, and distinctly 
heard the said Leander Hunt say in an audible tone of 
‘voice, “God damn you, give me that cup,” when in fuct 
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and truth the said Leander Hunt did not say in an audible 
tone of voice, “ God damn you, give me that cup.” Where- 
upon the grand jurors aforesaid present that the said state- 
ment was false, and that the said Ellis Webb then and 
there knew it to be false, and that the said Ellis Webb did 
then and there (upon the trial of said case) unlawfully, 
willfully, knowingly, and feloniously commit willful and 
corrupt perjury, contrary,” &c. Trial and verdict of guilty. 
Motion in arrest of judgment sustained, and State appealed. 


George Clark, Attorney General, for the State. 


Quinan, for appellee, contended that the indictment was 
bad, because the alleged false statement was not charged 
to have been deliberately and willfully made, citing Pas. 
Dig., art. 1909; Juaraqui v. The State, 28 Tex. 625; State 
v. Powell, 28 Tex., 627; 2 Bishop’s Crim. Law, 997. 


Devine, AssocraTE JusticE.—The appellee was indicted 
in the District Court of Matagorda county at the June 
Term, 1873, charged with having, on the 10th of October, 
1872, committed “willful and corrupt perjury” in “the 
case of the State of Texas v. Leander Hunt, charged with 
disturbing religious worship at Caney church,” and that 
the said Ellis Webb, being then and there duly sworn, &c., 
* * * did then and there willfully, knowingly, corruptly, 
and falsely state under oath * * * that he was present at 
Caney church, and distinctly heard the said Leander Hunt 
say in an audible tone of voice, “God damn you, give me 
the cup.” 

There was a trial at the February Term, 1874, a verdict 
of guilty as charged in the indictment, a motion for a new 
trial, which was overruled, and a motion in arrest of judg- 
ment made by defendant. The court sustained the mo- 
tion in arrest of judgment and dismissed the case. The 
District Attorney appealed, and has brought the cause for 
revision to this court. 
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In sustaining the motion to quash the indictment the 
court did not err. The indictment, when compared with 
the statute, is found wanting in a material charge set forth 
in the Criminal Code in its definition of perjury, which is 
declared to be “a false statement, either written or verbal, 
deliberately and willfully made,” &c., &c. (Paschal’s Dig., 
art. 1909.) The indictment omitted to charge the defend- 
ant with having deliberately and wiilfully sworn falsely. 
It is true, the District Attorney in framing the indictment 
uses an abundance of expletives, such as “ willfully, unlaw- 
fully, knowingly, corruptly, and feloniously did commit 
willful and corrupt perjury,” and that the accused did “‘will- 
fully, knowingly, corruptly, and falsely state under oath,” 
and that the accused ‘did then and there, upon the trial of 
said case, unlawfully, willfully, knowingly, and feloniously 
commit willful and corrupt perjury.” But in all the charges 
quoted the short and simple statement required by the Code 
is omitted. There is no charge that the false statement was 
*‘deliberately and willfully made.’ We are left to inference 
in ascertaining from the indictment that the acensed i3 
charged with the crime of perjury as defined in the Code. 
if the definition, and material facts comprised in the defi- 
nition as set forth in the statute, be omitted in any one 
material circumstance, the jurisdiction will be bad. (1 
Arch. Crim. Prac. and Plead., 282, and American notes.) 
“An indictment which describes the offense as having 
been done feloniously, unlawfully, and maliciously: will 
not be good where the statute uses the words willfully and 
maliciously.” (State r. Delue, 1 Wis., 166.) 

In the case of the State v. Juaraqui, 28 Tex., 626, this 
court declared that “the indictment ought to charge that 
the defendant deliberately and willfully swore falsely,” and 
that the words falsely, wickedly, willfully, and corruptly, 
being matters of deduction from previous averments, can- 
not supply the want of averments essential to the proper 
and legal description of the offense, and reversed the judg- 
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ment of conviction. In the case of the State v. Powell, 28 
Tex., 627, the omission in the indictment to charge the 
defendant with having deliberately and willfully made the 
false statement, was held to be sufficient to sustain a mo- 
tion in arrest of judgment. 

The indictment before us is likewise defective in this, 
that it fails to state that any indictment had been found 
against the parties on trial for disturbing the worshippers 
in “Caney church,” or that the court had cognizance of 
the offense by reason of its being committed within the 
limits of Matagorda county, or that it was one over which 
the court had jurisdiction. This the indictment should 
have stated, and this it failed to do. 

In the ease of State of North Carolina v. Gallimore, 2 
Ired., 374, 375, the indictment, charging the accused with 
perjury under a statute similar to ours, set forth with mi- 
nuteness, and at considerable length, the style of the count, 
the names of the presiding judges, their authority to ad- 
minister the oath, the character of the offense charged, and 
the taking of the oath, and its exact language, and the 
falsity and materiality of the words uttered. The court, 
in reviewing the case, declared: “ The objection to the in- 
dictment is, that it does not distinctly and certainly set 
forth the facts, which show that the alleged false oath was 
taken in a judicial proceeding, before a court having juris- 
diction thereof. It is a general rule that every indictment 
should charge explicitly all the facts and circumstances 
which constitute the crime, so that on the face of the in- 
dictment the court can with certainty see that the indictors 
have proceeded upon sufficient premises.” According to 
this rule, the court said that the indictment charging per- 
jury should have averred, as a fact, the finding an indict- 
ment in the County Court against the defendant in the 
former case, and should have set forth that indictment, or 
so much thereof as to show that it charged an offense com- 
mitted within that county, and of which said court had 
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cognizance; and should also have set forth the plea of the 
defendant in that cause, the court stating that it would 
‘then have appeared upon the face of the indictment 
whether the alleged false oath was taken in a judicial pro- 
ceeding before a court having jurisdiction thereof. The 
diversions in the indictment in the case just cited are the 
same as are presented in this, and the remarks of the court 
in that case apply with equal force tothe present one. In 
the case of Steinston v. The State of Tennessee, 6 Yerg , 
531, the court reversed the judgment on a conviction of 
perjury by reason of the omission in the indictment to 
charge that the prosecution was by indictment on present- 
ment, was defective, and could not warrant a conviction, 
and that the statement of an issue between the State and 
defendant, tried in the County Court, for an assault and 
battery, was not such a charge of the court having juris- 
diction of the offense as would support the accusation. 
The rule is uniform, that intendment will not be called 
in to aid an indictment on a prosecution for perjury. 

The defects in the indictment authorized the court to 
sustain the motion in arrest of judgment, and this opinion, 
ordinarily, should close with an affirmance of the judg- 
ment. This cause, however, presents some features, clearly 
shown in the statement of facts and motion for a new trial, 
which authorize, if they do not demand, an expression of 
opinion from the court.on the-features thus presented. 

The defendant, Ellis Webb, was indicted for having eom- 
mitted perjury on the trial of Leander Hunt for disturbing 
religious worship in Caney church. The false swearing 
or perjury was charged to have been committed by defend- 
ant swearing falsely that he distinctly heard Leander Hunt 
say, in an audible tone of voice, “God damn you, give me 
the cup.” Hunt and two others had been indicted two years 
before the present trial for the disturbance, and were fined 
in the sum of ten dollars. These three were the principal 
witnesses for the prosecution on the trial of the defendant, 
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Webb. Hunt, the principal actor in the former disturb- 
ance at the church, testified to the words charged as being 
sworn to by defendant when he, witness, was on trial, but 
that he, witness, never said so, or anything like it; is very 
positive about it; he and Glatz and Bryant were prose- 
cuted for making disturbance in the church; that he had 
taken a drink or two in the church, but was perfectly at him- 
self, and knew what occurred. Bryant testified that he 
was present, sitting right by Leander Hunt, and did not | 
hear him say , (the words charged as perjury ;) 
could have heard Hunt had he said so; he (Hunt) got the 
cup from Glatz; heard Hunt ask for something to drink, 
“but he did not say give me the cup;” heard him damn, 
but not above a whisper. ‘ Witness was sitting close by 
Hunt; saw him drinking; he got the bottle from me.” 
Glatz testified that he was in Caney church; was positive 
Hunt did not say “God damn it, give me the eup;” he 
could not have said so and witness not have heard him. 
Hunt did drink—got the cup from me—tright by his knee; 
was surprised to see him (Hunt) drink out of it, as it had 
been used for a “spittoon.” Seaborn, a witness for the 
State, knew but little; his evidence was that he did not 
hear Hunt use the language attributed to him; -he and de- 
fendant, Webb, testify in court as charged. Showee, for 
the State,.testified he did not hear Hunt use the words 
sworn to by defendant. Bownell, for the State, did not 
hear Hunt use the words; was nearer Hunt than Webb 
was. Bertrand was present in church; heard no disturb- 
ance, but saw some ladies moving their seats. Daly, for 
the accused, testified that he was present on the occasion 
referred to; that Hunt did make a disturbance in the 
church; that he was ‘‘drinking and carrying on there; ” 
that Ilunt said to Bryant, “‘give it to me,’ meaning the 
bottle; that witness told him to hush, and Hunt cursed 
him, and said to witness, “if you don’t hush I will punch 
you on the head;” heard Hunt say “give it to me,” and 
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damning. Currie testified that he was present; heard 
Hunt say ‘‘give it to me; ” don’t recollect whether he said 
‘damn it, give me the cup,” or “ give me the bottle,” or 
*‘ give it to me,” but heard him damning and cursing and 
asking for something, and repeatedly heard him, several 
times, asking for something and damning, saying, ‘they 
will be up off their knees and see me;” was sitting near 
Hunt, one man between us. Hunt was tolerably drunk, 
was testified by another witness. 

This is all the material evidence in the case. The judge, 
in his charge to the jury, informed them that, ‘if you be- 
lieve from the evidence that the defendant did testify, as 
charged, and that the acts of disturbance testified to by 
him were in connection with other matters that disturbed 
said congregation, then you are to regard the matter as 
testified to as material, it matters not how many acts of 
disturbance there may have been.” 

This portion of the charge failed to present the law ap- 
plicable to the case. It, in effect, told the jury that, pro- 
vided the matters testified by the accused had any con- 
nection with the acts of disturbance charged against Hunt, 
then it was their duty to consider the evidence as mate- 
rial, no matter how trivial and immaterial such evidence 
might be, in its very nature, essence, and universal ac- 
ceptation. 

Taking this portion of the charge in connection with 
the refusal of the presiding judge to give the instruction 
asked by defendant’s counsel, “that the false statement 
must be proven to have been upon a matter material to 
the issue,” and it will be readily perceived, by an examina- 
tion of the evidence, that the charge worked great injury 
to the accused, and the refusal to give the instruction asked 
by the defendant was error. 

The overruling defendant's motion for a new trial, when 
the evidence and the charge of the court are considered in 
connection with the affidavits filed, is another instance’ of 
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the unwillingness to grant new trials in clear cases of a 
wrong finding by the jury. 

The evidence as recited shows that the three convicted 
disturbers of religious worship were the principal witnesses 
for the State. 

The evidence of the principal in this disturbance (Hunt) 
admitted that he had taken a drink or two in the church, 
but knew what occurred. His two associates say they 
did not hear him swear, but admit that he obtained the 
bottle from one, and the vessel or cup, used as a spittoon, 
from another; and that he drank from it while the con- 
gregation were in the act of prayer. One of these associ- 
ates admits that Hunt asked him for something to drink, 
and heard him damn, but not above a whisper. Other 
witnesses testified to the disturbance; the ladies leaving 
their seats; the cursing and swearing by Hunt; the fact that 
he was tolerably drunk; that he cursed and threatened to 
assault and beat a witness in the church, who requested 
him to hush. It was shown that Hunt did make a disturb- 
ance inthe church; that he was drinking and cursing, and 

varrying on there. Under all the aspects of the case, it 
was the duty of the District Judge to have granted ‘a new 
trial, and particularly so when his attention was specially 
called to the character of the principal witness for the’ 
State, and other facts which were embraced in the affida- ! 
vits of ten respectable citizens of Matagorda county. We 
do not intend to be understood as saying that the affidavits ; 
attached to a motion for a new trial, which impeach the 
character of the witnesses, should be compulsory in their | 
character on the mind of the judge in granting a new trial; 

but the affidavits in the present case were of that character 

that should have required a careful consideration of the 

whole cause, the result of which should have been the ~ 
granting a new trial to the accused. 

While the enforcement of the criminal law is absolutely 
demanded. for the protection of private and public rights, | 
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the protection of the citizen from the effects of law ille- 
gally administered is equally demanded by every sentiment 
of justice and principle of law. The refusal of a district 
judge to grant a new trial or a conviction of felony is not 
fully corrected by a reversal in this court. Such reversal 
cannot reverse the confinement for months in a loathsome 
county jail of a man guiltless of any violation of law. 
Neither can it compensate for the loss sustained or suffer- 
ings endured during such confinement. Our immediate 
predecessors called the attention of the district judges to 
this spirit of unwillingness to aid in opposition to the 
finding of the jury in criminal cases, and suggested the 
necessity of a different course on the part of the district 
judges. We feel it is necessary to repeat their admonition. 


The judgment is affirmed. 
. AFFIRMED. 





Mote E. Curpman v. E. A. McKinney Br. At. 

1. HOMESTEAD—TRUST DEED.—An unoccupied lot, being community 
property conveyed by the husband to a trustee to secure a debt, does 
not, become entitled to exemption as against the enforcement of such 
trust by the subsequent residence upon and occupation as a home- 
stead of such lot. 

*2. INJUNCTION.—An injunction obtained by the wife against such trust 
sale held to be properly dissolved. 


Error from McLennan. ‘Tried below before the Hon. 
J. H. Banton. 

Mollie E. Chipman obtained a temporary injunction 
against E. A. McKinney, trustee, restraining him from sell- 
ing a lot in Waco, claimed as the homestead of herself and 
family under a deed of trust executed to him by E. L. 
Chipman, October 1, 1872, to secure a note to Speight & El- 
gin. The petitioner alleged also that her husband refused to 
join her in the suit, and asked that on hearing the trast 
deed be canceled and the trustee perpetually enjoined from 
sale, &c. 
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The trustee, McKinney, and the beneficiaries, Speight & 
Elgin, answered, alleging that ‘the lot was the community 
property of E. L. Chipman and Mollie Chipman; that E. L. 
Chipman had executed the trast deed for the lot; that it 
was not the homestead of plaintiff, and at the time of the 
execution of the conveyance the lot was vacant, without 
house or other improvement going to make up a home- 
stead ;”’ that the said lot was conveyed to said E. L. Chip- 
man on Ist October, 1872, by D. R. Wallace, in fee simple, 
and as the two conveyances were contemporaneous it was 
impossible that plaintiff could have acquired homestead 
rights in the land that were not secondary and subservient 
to the rights of defendants. 

Plaintiff by amendment alleged that she and her family 
resided on the lot as their homestead, “and have been for 
a great while, and that she and family have no other home- 
stead; that she was not a party to the making and delivery 
of the promissory note and deed of trust,” under which 
the trustee was acting; ‘ that she and family moved upon 
the said lots and improved the same in part with her sep- 
arate funds, without knowledge or information on her part 
that said promissory note and deed of trust were in*exist- 
ance or had ever existed; that the said improvements are 
permanent and valuable, and were made on her part bona 
fide with a purpose to get a homestead for herself and 
family.” 

The injunction was dissolved and bill dismissed, from 
which plaintiff appealed. 


No briefs came to hands of the reporters. 

Moore, Associate Justice.—In the view we take of the 
leading question presented by the record in this case, it is 
unnecessary to determine whether a threatened sale of a 
homestead, under a trust deed which is not a valid charge 
upon the property at the date of the proposed sale, will be 
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restrained by injunction on the application of the wife, with- 
out the husband being a party to the suit, though it ap- 
pears from the petition that he refused to join therein. 
The lots which the trustee advertised for sale are admit- 
ted to be the community property of appellant and her 
husband; and there is no pretense that they are the home- 
stead, or were intended to be appropriated for this purpose, 
at the date of the execution by the husband of the trust 
deed under which it is alleged in the petition they were 
about being sold. Unquestionably, the property was at the 
date of the deed subject to alienation, or any bona fide dis- 
position which the husband might see fit to make of it. 
Unless the bare fact that the lots subsequently improved, 
with the knowledge of the beneficiaries in the deed, in 
part with the separate funds of the wife, have since the ex- 
ecution of the trust deed been appropriated as a home- 
stead, exempts the property from sale in payment of the 
debt secured by the deed, there is no equity in the petition, 
and the judgment of the court below dissolving the injune- 
tion must be affirmed. That this proposition must be an- 
swered in the affirmative, admits, we think, of no doubt. 
The constitution, subject to the qualifications therein stated, 
exempts from forced sale or alienation by the owner, if a 
married man, unless with the consent of the wife in such 
manner as may be prescribed by law, the homestead of the 
family. But it is sufficient for the disposition of this case 
for us to say, that as there is no pretense under the con- 
struction placed upon this section of the constitution, that 
this is a forced sale, and as the deed was executed in man- 
ner and form prescribed by law, appellant plainly fails to 
show that she is entitled to the protection of the court 
which she asks. And as it is now settled, a sale by the 
trustee under a deed, such as alleged in the petition, to 
raise money secured upon a homestead, in the execution of 
which the wife has joined as prescribed by the statute, will 
pass the title of the homestead, it must also be held, as the 
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deed here in question was executed as required by law, it 
also created a trust upon the property, by which, in case of 
default, it is subject to sale with like consequence. 

There is no error in the judgment, and it is therefore 


AFFIRMED. 





Revusen ALLpuHIN v. THE STATE. 


CONTINUANCE.—Where a party charged with crime, for whom the 
court has assigned counsel, shows in his application for continuance 
that he applied for process for an absent witness on the day when 
he was brought from prison to the court, and that he did not sooner 
apply because, by the rules of the prison in which he was confined, 
he was completely secluded from the outside world, and had been 
unable to procure counsel by reason of the manner of his confine- 
ment, and it appeared that the evidence detailed on the trial, 
in connection with the facts, which it was stated the absent witness 
would testify to, might have produced a different result: Held, that 
the continuance should have been granted. 


Appeat from Walker. Tried below before the Hon. J. 
R. Burnett. 


Randolph & Mc Kenney, for appellant. 
Georga Clark, Attorney General, for tle State. 


Roserts, Cuter Justice.—The defendant was tried and 
convicted for murder in the second degree. His punish- 
ment was assessed at five years’ labor in the peniteutiary. 

It appears in the record that the defendant was brought 
into court on the 24th day of November, 1873, when coun- 
sel was assigned him. On the same day he had a subpena 
issued for two witnesses—J. F. Vann and Poll Roark— 
who resided in Walker county. On the 26th, the case 
coming.on for trial, he made an-application for a continu- 
ance on account of the absence of said witnesses, neither 
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of whom had been served with a subpena. He states as a 
reason why he had not sooner souglit to have the witnesses 
in attendance upon the court, that he had been confined in 
the penitentiary, and “that by the rules of the prison in 
which he’ is confined he is completely secluded from the 
outside world, and has been unable to procure counsel at 
all on account of the manner of his confinement.” 

It appears that a previous indictment for the same offence 
had been found at the term next preceding, which had been 
quashed by the District Attorney for some clerical error, 
and a new one found at the time stated, and that he had 
been arrested and confined in jail about two months before 
the term of the court when he made his application for a 
continuance. 

This previous confinement upon the same charge would 
have imposed upon him the duty of preparing for his trial 
sooner, had he not accounted for it by showing that he 
was confined in the penitentiary as stated, and the fact 
that the court had to assign him counsel renders it alto- 
gether probable that he in fact had neither the opportunity 
to prepare for trial nor the means of knowing the necessity 
for it. THe states, also, that he expects to prove by said wit- 
nesses that Davenport, the party slain, at the time of the 
killing, together with others, was advancing on him “in a 
threatening manner, the said Davenport being armed with 
a large stick;” and by said Vann he expected to prove 
that the “said Davenport had threatened a few minutes 
before the killing to beat the defendant to death; that he 
made these threats in the presence of defendant.” One of 
the witnesses, Roark, was in court on the day of the trial, 
which was the 28th day of November, 1873; the other wit- 
ness, Vann, was not served with a subpoena, and on the 
25th of that month a forfeiture of his bonds had been taken 
in three cases of misdemeanor, as stated by the judge, 
which rendered it improbable, as believed by the judge, 
that his attendance could be procured, and for these rea- 
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sons the application for a continuance was refused by the 
court, which was excepted to, and a bill of exceptions 
taken on said ruling of the court. 

Another bill of exception was taken to the ruling of the 
court in excluding from the jury the testimony offered by 
defendant to prove ‘that the deceased was a man of dan- 
gerous ¢haracter.”’ 

The evidence on the trial showed plainly that the de- 
ceused commenced the altercation, and, with several others 
apparently acting in concert with him, followed up the 
defendant from place to place, seeking a difficulty with 
him of some sort; and one of the witnesses said, that as 
deceased with his crowd, talking angrily, approached de- 
fendunt, he, deceased, had a plank in his hand. Now, if 
defendant could have in this connection proved, as he said 
he could by Vann, a violent threat to beat him to death, 
made in presence of defendant only a few minutes before 
this hostile advance with his party, it would certainly have 
been both pertinent and important evidence in his defense. 
Aud snch a threat, and such a demonstration to carry it 
out, would certainly have rendered admissible the evidence 
offered by defendant to prove the dangerous character of 
the deceased. (Pas. Dig., art. 2270.) 

We have had no little difficulty in coming to a satisfac- 
tory conclusion upon the points presented in this case. 

Under the facts as exhibited in the record, the excuse 
rendered by the defendant for exercising no greater dili- 
gence in procuring the testimony of his important witness, 
J. F. Vann, we think is reasonable; and not being able to 
say that his testimony, as to the threats of the deceased, 
with the probably consequent addition of the proof of the 
dangerous character of the deceased, might not have been 
sufficient to have produced a different verdict in the minds 
of the jury, we are constrained to reverse the judgment in 
this case, because of the error in the court in not granting 


the application for a continuance. It was in substantial 
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compliance with the statute providing for a first continu- 
ance, as nearly as could be expected, considering the per- 
son and the circumstances. (Pas. Dig., art. 2987.) 


REVERSED AND REMANDED. 





Tue State v. GUSTAVE OPPENHEIMER. 


1. PeRJURY.—An indictment for perjury, which omits to charge that 
the oath was taken and the matter sworn to in some judicial pro- 
ceeding in a court having jurisdiction, is bad. 

2. PERJURY.—An indictment for perjury should state when and where 
the judicial proceeding was pending in which the alleged false state- 
ment was made, the name of the judge, court, or officer before whom 
it was made, and whether it was made during an examination or on 
a trial under indictment. 


AppraL from Jackson. Tried below before the Hon. 
Geo. W. Burkhart. 


George Clark, Attorney General, for the State. 
J. D. Owen, for appellee. 


DeviINE, ASSOCIATE JustTIcE.—The defendant was in- 
dicted for having committed the crime of perjury, and, 
on motion of defendant, the court quashed the indictment. 

The District Attorney appealed from the judgment of 
the court, and the question presented for our consideration 
is the sufficiency of the indictment. The motion of de- 
fendant set forth that ‘the indictment charged no offense 
known to the law, and is altogether too vague and indefi- 
nite to sustain a verdict.” 

The indictment should have stated that the oath was 
taken and the matter sworn to in some judicial pro- 
ceeding. (3 Arch. Cr. Prac. and Plead., 593.) And it 
should state where and when such judicial proceeding 
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was pending. The indictment, tested by these require- 
ments, is wholly defective. It omits to state the name of 
the judge, court, or officer before whom the tria! was had 
when the alleged perjury was committed. It omits the 
statement whether it was during an examination or on a 
trial under indictment that the accused committed the 
offense charged. It is true, the indictment charges that 
the said Oppenheimer then and there was duly and legally 
sworn by John R. Landford, deputy district clerk of Jack- 
son county, &c. From this one might infer that the pro- 
ceeding in which the alleged perjury was committed was 
in «a proceeding had in the District Court of Jackson 
county, but inferences are not to be indulged in to supply 
the palpable omissions in the charge or description of the 
offense. ‘It must appear upon the face of the indictment 
that the oath was taken and the matter sworn to in some 
judicial proceeding. (38 Whart. Cr. Law, 2221.) ‘And the 
indictment must show that such judicial proceeding was 
pending in the court at the time the oath was taken and 
the false statement made. (8 Arch., 593.) The jurisdic- 
tion of the court must be expressly averred. (3 Whart. 
Cr. Law, art. 2236.) The objection to this indictment is, 
that it fails to set out that the suit wherein the accused is 
charged to have committed perjury was in any court hav- 
ing jurisdiction of the offense. The motion to quash was 
properly sustained. 
There being no error, the judgment of the court is 


_ AFFIRMED. 
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Wma. WEEDEN v. Tue Strate. 


See facts held sufficient to support a verdict for murder in the second 
degree. 


Appgat from Collin. Tried below before the Hon. Silas 
Hare. 


Walton, Green ¢ Hill, for appellant. 

The appellant in this case relies on two points for a re- 
versal : 

1. It is not sufficiently proved that the appellant was pres- 
ent participating in the killing, for we have to look to all 
the facts. 

2. If present, he was there innocently, without any felo- 
nious intent. (Sce the facts as referred to above.) 

On these two points we refer to 3 Greenl. Ev., §§ 29, 30; 
Whart. Am. Cr. Law, §§ 707-744; Bishop’s Cr. Pro., §§ 
1050, 1051; Burr. Cr. Ev., 638-641, 644; Roscoe’s Cr. 
Ev., § 698; Pas. Dig., note 797 and authorities, and art. 
2677. 


George Clark, Attorney General, for the State, cited Law 
v. The State, 13 Tex., 4; Shultz v. The State, 13Tex., 401; 
Brown v. The State, 23 Tex., 200; Henderson v. The 
State, 14 Tex., 503; White v. The State, 36 Tex., 347; 
Powers v. The State, 16 Tex., 548; McCann v. State, 18 
Sm. & Mar., 472; Wiler v. The State, 25 Tex., 187; Bal- 
lew v. The State, 36 Tex., 98; Hamby v. The State, 36 
Tex., 523. 


GouLp, Associate Justice.—The only error assigned is 
the action of the court in overruling the motion for a new 
trial, and the only grounds set up in that motion are that 
the verdict of the jury is contrary to the law and to the 
evidence. 


The evidence established that James Metcalf was killed 
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by a man named Jones and two other men, all armed 
with guns; that they fired two or three shots at him from 
the roadside as he was moving with his wife and family in 
an ox-wagon. The time of the killing was between cight 
and nine o’clock on Thursday, June 13,1872. The place, 
on the public road, about two miles south of defendant’s 
home. 

If the evidence of defendant’s mother be taken as accu- 
rate, the defendant was at no time that morning absent 
from home a sufficient length of time to have allowed of 
his presence at the killing. But her statements as to time 
were made without reference to a time-piece, and, if the 
jury saw fit to disregard her evidence in finding their ver- 
dict, we cannot say, in view of the other evidence of de- 
fendant’s guilt, that they erred in doing so. 

Nor do we think that the evidence, taken as a whole, 
was insufficient to support the verdict. It is true that the 
evidence presents some discrepancies. The wife of de- 
ceased testifies that one of the three men who did the kill- 
ing wore a light mustache and rode a sorrel mule, and on 
the trial she points out defendant, Weeden, and says she 
thinks that he was one of the three men, and she thinks 
that he was that one who wore a light mustache and rode 
a sorrel mule. Several witnesses testified that at the time 
defendant had no mustache, and it appears probable that 
if present he must have rode a sorrel horse or a light bay 
mule. 

We do not think these discrepancies sufficient to justify 
us in saying that the court erred in not setting aside the 
verdict. It must be recollected that the court and the 
jury had the advantage of inspecting defendant, and that 
the trial was only some ninetcen or twenty months after 
the killing. 

There was a strong chain of circumstances pointing to 
the defendant as one of three who did the killing. The 
third man charged with the act was one Goole, who lived 
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at the same house with defendant. There is evidence 
that defendant and Goole both provided themselves with 
guns on that morning for the alleged purpose of assisting 
in the arrest of a thief. Jones rode a white horse, and 
both defendant and Goole are identified as mounted and 
in company with a man on a white horse early in the 
morning of the killing, riding in the direction where it 
occurred, and that at least two of the three were armed 
with guns. At the time of the killing, Jones charged the 
deceased with theft. Defendant and Goole left for Ten- 
nessee on the third day after the occurrence. A minute 
discussion of all the circumstances is deemed unnecessary. 
The judgment is affirmed. 
AFFIRMED. 


° 





Mat Catpwe tt v. Tug State. 


1. INDICTMENT.—AII questions relating to the form of the indictment 
which do not affect the substance of the charge must be made be- 
fore the defendant applies to change the venue of the cause, 

2. INDICTMENT.—A motion in arrest of judgment, based on the fact 
that it did not appear by the record that the indictment was re- 
turned into court by the grand jury, will not be entertained when 
the indictment had been substituted without objection for one that 
had been burned, and the objection was raised for the first time 
after change of venue and trial. 

3. NEW TRIAL.—The omission of the court to have the defendant ar- 
raigned before change of venue constitutes no ground for new trial. 

4. CONSCIENTIOUS SCRUPLES.—The constitutional provision (art. 5, §8) 
which gives a jury discretion in capital felonies to substitute impris- 
onment for life for the death penalty, does not abrogate the law 
which makes conscientious scruples about inflicting the punishment 
of death for crime a disqualification in a juror. 

5. JUROR—MENTAL DPFECT.—** Mental defect,’’ as the term is used in 
the Code of Procedure, (Paschal’s Dig., art 3040,) must be under- 
stood to embrace cither such imbecility or such gross ignorance as 
practically disqualifies a person from performing his duties asa juror. 
The fact that the Constitution has made colored persons qualified 
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jurors, secures them no exemption from the operation of the neces- 
sary rule that a mental defect disqualifies a juror. 

6. OFFICER—MURDER.—When an oflicer charged with the custody of 
a prisoner kills him while attempting an escape, when the life of the 
officer is neither endangered nor his person threatened, and he com- 
mits the homicide, not with express malice, but from a desire to 
prevent the escape of the prisoner, the offense is murder in the 
second degree. 

Appeal from Falls. Tried below before the Hon. J. H. 
Banton. 

Late Saturday evening, in the month of June, 1869, a 
stranger, who gave his name as Lackey, obtained from 8. 
M. Jones, of Limestone county, a warrant for the arrest 
of one Gilmore, who was charged by him with stealing 
two mules. Jones, according to his own testimony, was 
“acting justice of the peace.” On the following Sabbath 
morning, at sunrise,the defendant, Mat Caldwell, who was 
constable of this beat, appeared at the residence of Wil- 
liam Cleveland, in company with Lackey and one Allen 
Norris, and inquired for Gilmore. They were informed 
by Mr. Cleveland that Gilmore was his tenant and lived 
with his wife near by. Caldwell, after announcing his 
purpose to arrest Gilmore, was invited, with his compan- 
ions, to remain for breakfast, and was told by Cleveland 
that if they would remain he would go alone and arrest 
Gilmore. Whether this proposition was influenced by a 
suspicion that Gilmore’s life was in danger, does not ap- 
pear. The proposition was declined by Lackey, who 
stated that Gilmore was a bad man who had before es- 
raped. Cleveland then accompanied the party to’ Gil- 
more’s house, leaving Lackey concealed some two hundred 
yards from the house. Gilmore came out of his house when 
ralled by Cleveland, and was then arrested by Caldwell 
without resistance, being told by Cleveland that Caldwell 
was deputy sheriff and would treat him like a gentleman. 
Gilmore, who came out barefooted and bareheaded, de- 
sired to return for his shoes, which were brought to him. 
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Caldwell told him that he had heard he was in the habit 
of getting away from officers; that he would be protected 
and treated properly, but if he attempted to get away he 
would be hurt. The party then started with the prisoner 
to Cleveland’s house, and was joined by Lackey when 
they reached the place where he had remained concealed 
in aravine. Lackey, after asking the prisoncr if he recog- 
nized him, with pistol in hand, began to curse and abuse 
him, and told him that he had escaped from him several 
times but would not do so again. Tere Caldwell inter- 
fered and stopped the abuse, announcing that Gilmore 
was his prisoner and he would protect him, but telling 
Gilmore that if he attempted to escape he would shoot 
him. When the party had entered through the outer gate 
of Cleveland’s premises, some fwo hundred yards from 
his house, and were approaching the yard gate, they 
were met by Dr. Griffin, who objected to their going to 
the house with the prisoner, on account of the delicate 
health of Mrs. Cleveland. They then dismounted and 
turned in the direction of a school-house near the yard 
and to.the right of Cleveland’s house, with the avowed 
purpose of eating their breakfast at that place. Caldwell 
took charge of the horses, while Lackey and: Norris started 
with the prisoner to the school-house, under instructions 
from Caldwell to shoot him if he ran from them. This 
instruction was given in response to a remark from Nor- 
ris, who expressed his belief that the prisoner would run. 
As they approached the school-house the prisoner ran 
rapidly to some tall weeds, higher than one’s head, in the 
rear of the school-house near a fence. Beyond the fence 
grew cotton higher than one’s head, and still beyond that 
corn in tassel. As the prisoner crossed the fence, Lackey 
fired, and one of the witnesses thought the shot broke the 
prisoner’s arm. After crossing the fence, Gilmore turned 
to the left, instead of seeking cover in the cotton and 
weeds, and ran rapidly to Cleveland’s house, Lackey pur- 
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suing and firing at his back. Caldwell took position near 
the yard gate, and as Gilmore approached the door of the 
house, with his left side exposed, Caldwell fired at him 
twice, as stated by one of the witnesses, who saw the lint 
fly from his left side and blood flow from the wound. 
Gilmore sunk at the fire of the pistol, but continued to 
run, and entered the house pursued by Lackey.. Several 
shots were fired in or beyond the house after they disap- 
peared from sight. When Gilmore was next seen he was 
lying on a bed in Cleveland’s kitchen, with four pistol 
wounds on his person, one of which was in his left side. 
His Jeft arm was broken, and two balls hid entered his 
back. He died from the wounds that day. None of the 
‘witnesses seem to have known Lackey, who disappeared 
after the killing. The only evidence of Gilmore’s charac- 
ter was given by Tucker, who stated that it was ‘‘bad for 
breaking arrests.” 

The wife of the murdered man remained, nursing him 
until his death. When told by the physician, Dr. Griffin, 
that he must die, Gilmore protested his innocence of the 
charge for which he was arrested, whereupon the doctor 
exhibited his sympathy for the murdered man by saying, 
in the presence of his wife, ‘Hush, Gilmore; don’t die 
with a lie on your lips.” Dr. Griffin heard the conver- 
sation between the dying man and his wife, who urged 
him to repent, and testified that Gilmore said to his wife, 
‘“Be careful, Mary, what you say.”’ The witness, Jones, 
wus permitted to testify to all the conversation of Lackey 
when he applied for the warrant, tending to show that Gil- 
more had stolen his mules. If any objection was made to 
this testimony by the District Attorney the record does 
not disclose it. 

A bill of indictment against Caldwell was ignored by the 
first grand jury organized after the homicide. The sheriff 
(Tucker) was permitted to testify that the-County Court 
of Limestone county passed a resolution (in 1869) compli- 
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menting Caldwell over his action in the premises. The 
records and papers of the district clerk’s office were de- 
stroyed by fire in the fall of 1873, and the District Attorney 
was permitted to substitute an indictment against Caldwell, 
on the back of which he endorsed that it was * substan- 
tially the same as the original, which was lost by fire.” 

At the February term, 1874, the venue was changed on 
Caldwell’s application to Falls’ county. His arraignment 
was omitted prior to the change of venue, and no objec- 
tion was made by his counsel to the indictment until the 
venue was changed. 

Nine jurors disqualified themselves by swearing that 
they had conscientious scruples about inflicting the death 
penalty for crime, and were excused from serving on the 
. Jury, which was excepted to by Caldwell’s counsel, and 
the action of the court overruling the exception assigned 
for error. 

A colored juror was called, who, being examined, stated 
that he did not understand the obligations of an oath. 
After an ineffectual effort on the part of the court to edu- 
eate him on the subject, “‘he still answered that he did not 
understand either,” and was excused from serving as a 
juror on account of mental defect. Exception was also 
taken to this, and the action of the court assigned for error. 

Verdict of guilty, and punishment assessed at five years 
in the penitentiary. Motions for new trial and in arrest 
of judgment overruled. Their character will be under- 
stood from the opinion. 


Herring ¢ Anderson, for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The defendant was indicted in 
the county of Limestone for the murder of one Gilmore on 
the 16th day of June, A. D. 1868. At his instance, sup- 
ported by the oath of four persons, the venue was changed 








1874. ] Catpwett v. Tue State. 91 





Opinion of the court. 





to Falls county, where he was tried and convicted of mur- 
der in the second degree, and his punishment was assessed 
by the jury at five years’ labor in the penitentiary. Motions 
for new trial and in arrest of judgment were made, which, 
being overruled by the court, judgment was rendered in 
accordance with the verdict of the jury, and defendant 
gave notice of and obtained an appeal to this court. 

Those motions and the bills of exceptions taken at the 
trial raise numerous questions. It was objected in the 
motion in arrest of judgment that it did not appear by the 
record that the indictment was returned into court by the 
grand jury. It appears that the indictment on which he 
was tried was substituted in the District Court of Limestone 
county before the change of venue in lieu of the original, 
that had been destroyed by fire. The indictment was sub- 
stituted without any contest as to its validity as a record 
of that court, and it purports to be a copy of the original, 
regularly filed in the court by the clerk thereof on the 11th 
day of June, 1873. The venue was changed at the Feb- 
ruary.term, 1874, after the substitution of the indictment. 
The orders of the District Court of Limestone county, as 
contained in the transcript sent and certified to by the dis- 
trict clerk of Limestone county to the District Court of Falls 
county, did not go further back than those at the October 
term, 1873, subsequent to the date of the filing of the in- 
dictment, from which it is probable that the records con- 
taining them had also been burned. Had there been any 
doubt about the authenticity of the substitute as a valid 
indictment, the original of which had been properly re- 
turned into court, it would have been appropriately called 
in question by the defendant before the change of venue. 
Then the court would have had ample opportunity of as- 
certaining the authenticity of its own records, and, if ne- 
eessary, of supplying the loss of any order that might be 
necessary to make a complete record of all the proceedings 

in this case from its inception. The defendant continually 
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recognized it as a pending charge against him from the 
time of its substitution until his trial and conviction in 
Falls county: at the March term, 1874. 

This indictment shows on its face, as required by our 
code, that it was presented in a court having jurisdiction 
of the offense set forth. (Pas. Dig., art. 2863.) Had it 
not done so, it would have been subject to an exception 
to the form thereof. (Pas. Dig., art. 2955.) Being thus 
established as an authentic indictment, and not being ob- 
jected to upon that ground of exception permitted by the 
code, and no such question having been raised until after 
the change of venue and the trial of the case upon the record 
as it stood removed to Falls county at his own instance, 
the objection when made was properly overruled. This 
will be made more obvious when the next objection is con- 
sidered, which is, that the defendant was not arraigned in 
Limestone county before the change of venue. He was 
arraigned on the trial in Falls county. The Code of Crim- 
inal Procedure provides that “the venue shall not in any 
ease be changed on the written application of the defend- 
ant until after all motions, special pleas, and exceptions 
have been filed and acted on by the court, and if overruled, 
the plea of not guilty entered.” (Pas. Dig., art. 2997.) 


‘This shows that it is contemplated that all questions re- 


lating to the form of the indictment, and those not relating 
to the substance of the charge which the defendant may 
desire to make, must be made by him before he makes his 
application for a change of venue, and that all that is left 
to be dune thereafter in the court to which the case is re- 
moved is to try the issue joined upon a plea of not guilty, 
and pronounce judgment thereon according to law. 

It is contended that the conviction is erroneous, because 
of the neglect or omission of the court to have the defend- 
ant arraigned belore the change of venue, as required by 
the statute. There is no express provision of law that 
makes this error of itself a ground of reversal of a judg- 
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ment of conviction, so as to give the defendant a new trial. 
The code provides that “new trials in cases of felony shall 
be granted for the following causes and no other.” (The 
first need not be quoted.) 2. Where the court has mis- 
directed the jury as to the law, or has committed any other 
material error calculated to injure the rights of the defend- 
ant.” (Pas. Dig., part of art. 3137.) It is not perceived 
what possible injury to the defendant could have been pro- 
duced by this omission or error of the court. It was, there- 
fore, no ground for a new trial, and it can surely not be 
contended that it would have been a good ground for ar- 
resting the judgment and discharging the prisoner. This 
objection was properly overruled. 

An exception was taken on the trial to the ruling of the 
court in excluding from the jury certain persons, who, be- 
ing questioned as to their qualifications according to the 
terms of the statute, answered, “that they had conscien- 
tious scrupies concerning the infliction of death for crime.” 
It is contended that the provision in the Constitution which 
gives the jury the discretion, in cases of capital felonies, of 
substituting imprisonment for life for the penalty of death, 
abrogates the law which makes such conscientious scru- 
ples a disqualification in a juror. The force of the objec- 
tion is not perceived, and cannot be recognized so long as 
by law the enormity of some offenses deserves to be re- 
quited with the punishment of death. 

Another exception was taken to the ruling of the court 
in excluding from the jury a certain person who stated, 
after explanation by the presiding judge, that- he could un- 
derstand neither the questions put to him to test his qual- 
ifications as a juror nor the obligations of an oath. One 
of the principal causes of challenge that may be made to a 
juror is, “that he is insane, or has such a defect in the 
organs of seeing, feeling, or hearing, or such bodily or. 
mental defect or disease, as renders him unfit for jury ser- 
vice.” (Pas. Dig., art. 3040.) 
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“The court is to judge, after proper examination, of | 
the qualifications of a juror.” (Pas. Dig., art. 3044.) 

Mental defect must be understood to embrace either 
such imbecility or such gross ignorance as practically dis- 
qualifies any person from performing his duties as a juror; 
and if his mind is so weak that he cannot be made to un- 
derstand the obligations of an oath nor religious scruples, 
surely his ‘* mental defect” is sufficient to disqualify him 
asa juror. ‘To impose such a person as a juror on a pris- 
oner who desired a fair trial might be a positive injury as 
well as an injustice to the State. It appears that the per- 
son thus excluded was a “colored” person. It is argued 
that, as the Constitution makes colored persons qualified 
jurors, the court erred in making his mental defect a 
ground of disqualification. That does not follow. The 
same imbecility or defect of intellectual capacity would 
disqualify any person. 

We cannot say that the court, having the power under 
the law to determine the fact, committed an error in adopt- 
ing that mode of ascertaining it, or that his conclusion was 
erroneous after having done so. We cannot think that 
the law either requires or could tolerate the practice of 
swearing a man as a juror who could not be made to un- 
derstand the obligations of an oath. 

The facts of the case are, in substance, that Gilmore was 
a stranger, who had been living with his family as a renter 
on the farm of William Cleveland, in Limestone county, 
about six months. He was arrested on the morning of 
the 16th of June, 1868, by defendant, under a warrant for 
stealing two mules, the property of Lackey, also a stran- 
ger, who represented himself as a resident of Grayson 
county, where the mules were charged to have been sto- 
len. Defendant was deputy sheriff and constable of the 
beat, and had with him, to aid him in making the arrest, 
and summoned for that purpose, said Lackey, Allen, Nor- 
ris, and William Cleveland. Gilmore was called out of his 
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house, just after sun-up, in his shirt sleeves, barefooted, 
bareheaded, and unarmed, and arrested by defendant. 
His hat and shoes were procured for him, and he was 
taken a half a mile to the residence of William Cleveland, 
where. the party were invited to take breakfast. Dr. Grif- 
fin being there, requested that he should not be carried 
to the dwelling-house, on account of the sickness of Mrs. 
Cleveland, but to a school-house near the dwelling-house. 
The defendant, Lackey, and Norris, all had six-shooters. 
Lackey had represented that Gilmore was in the habit of 
escaping from officers. 

Norris, upon starting with Gilmore to the school-house, 
told defendant that he believed that Gilmore was going to 
run, and requested defendant to go along with him and 
Lackey. Defendant replied that he would attend to the 
horses, and for him and Lackey to carry Gilmore to the 
school-house, and that if he ran, to shoot him. As Lackey 
and Norris approached the school-house with Gilmore, he 
broke from them, ran around the house into high weeds, 
with Lackey after him. Lackey shot him in the arm as he 
got over the fence. Gilmore then, instead of running off 
through the tall corn and cotton in the field in front of him, 
turned his course directly through an open space towards 
the dwelling-house, Lackey following and shooting at him 
as he ran three or four times. Norris, being on his left 
side, shot at him as he ran three times, and when he had 
reached within a few steps of the dwelling-house the de- 
fendant, being also on his left side, called to him in a loud 
voice to “halt,’? and shot at him twice. At his second 
shot the lint or dust was seen to fly from Gilmore’s left 
side, the blood to come from the wound, and he seemed 
to sink and turn his course somewhat. Ile went on 
through the house, Lackey following him, and shot at him 
again. Ile was immediately found on a bed in the kitchen 
with four wounds, one in the arm, two in the back, and 
one in the side, the three last of which were pronounced 
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by Dr. Griffin to be mortal, if tliey went directly in the 
body, which he could not positively say, as he did not probe 
them. Ile died from these wounds about three o'clock that 
day. 

There was an effort on the part of the defense to raise a 
presumption that the defendant shot the prisoner under 
the apprehension that he was endeavoring to reach the 
dwelling-house to get the guns that were known by the 
prisoner to be there, for the purpose of killing the defend- 
ant or his posse, and to make his escape by the use of vio- 
lence towards them with said arms. This was the main 
defense upon the merits sought to be made, both upon the 
facts elicited and upon the law, as asked by defendant’s 
counsel to be charged to the jury. A complete answer to 
this was that it was not shown, or even attempted to be 
shown, that the defendant, or Lackey, or Norris knew any- 
thing about there being guns at the dwelling-house, and 
the whole conduct of Gilmore and of the other parties who 
shot at him, with all the attendant circumstances, render 
such a supposition wholly improbable. 

Another ground of defense was sought to be made by 
raising a doubt as to Gilmore being killed by defendant’s 
shot, inasmuch as Dr. Griffin did not probe the wounds, 
and did not say that the one in his side went directly into 
his body. The sudden appearance of the blood where he 
was shot in the side, and his suddenly sinking from the 
shot of defendant, practically helped out the surgical exam- 
ination of Dr. Griffin, and rendered it quite unnecessary 
that he should have probed that wound to have convinced 
the jury that it was mortal. But apart from all that, the 
defendant had told the guard to shoot himif he ran. Im- 
mediately afterwards he did run. They, obeying his orders, 
shot him, and he, being present, shot him also, and by the 
shots he was killed. What matters it whether one or all 
of the shots killed him? It was done by the order of and 
aided in by the defendant, he being present. 
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“Any person who advises or agrees to the commission 
of an offense, and who is present when the same is com- 
mitted, is a principal thereto, whether he aids or not in 
the illegal act.” (Pas. Dig., art. 1813.) 

The evidence in the case, when thoroughly sifted down, 
exhibits a plain case of the killing of a prisoner by the 
officer and his guard while he was unarmed, and not re- 
sisting or attacking them, but simply running away to 
make his escape from their custody. 

The charge of the court was full and perspicuous upon 
all points in the case, and fairly presented the law applica- 
ble thereto. Upon the leading point it instructed the jury 
substantially as required by the code, which reads as fol- 
lows: “The officer or other person executing an order of 
arrest is required to use such force as may be necessary to 
prevent an escape, but he shall not in any case kill one 
who attempts to escape, unless in making or attempting 
such escape the life of the officer is endangered or he is 
threatened with great bodily injury.” (Pas. Dig., art. 
2215.) 

A part of the charge given was in these words: “ If you 
believe from the evidence, beyond a reasonable doubt, that 
the defendant is guilty of the homicide, but that he was 
not prompted thereto by express malice, but by a desire 
to prevent the escape of the deceased, and that he was 
not justified in the killing on account of being violently 
resisted, putting him or his posse in fear of loss of life or 

you will find the defendant guilty of 
murder in the second degree.” 

This was exactly the proper charge required by the evi- 
dence in the case, and the court properly refused any and 
every charge which presented the law in a different phase. 
The jury, from their finding, appreciated its force, and 
properly acted upon and in accordance with it in finding 
their verdict, which, from the facts in proof, they were 
constrained to do. 

7 


great bodily injury, 
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The law places too high an estimate upon a man’s life, 
though he be a poor, friendless prisoner, to permit an 
officer to kill him, while unresisting, simply to prevent an 
escape. It has been vindicated in this case. 

There being no error in the judgment of the court, it is 


affirmed. 
AFFIRMED. 





Tue State v. Ropert WILLIAMS. 


‘1. BURGLARY.—It is not necessary that an indictment for burglary 
should charge the want of consent on the part of the owner or oc- 
cupant of the house alleged to have been burglariously entered, if 
it alleges the entry to have been with force, and the felonious intent 
be sufficiently charged. 

. BURGLARY.—Where one is charged in an indictment with unlawfully 
breaking into a dwelling-house at night, with the felonious intent to 
commit a rape on A B, it is not necessary to charge that A B was a 


bo 


woman. 

3. BURGLARY—RAPE.—An indictment charging defendant with forci- 
bly and unlawfully breaking into and entering a dwelling-house at 
night, ‘‘ with intent then and there to commit the crime of rape,”’ 
does not sufliciently charge an offense. It should charge the intent 
to commit the specific act, and under the circumstances defined by 
the statute (Pas. Dig., art. 2184) necessary to constitute the offense 
of rape. 


APPEAL from Karnes. 
No briefs on file. 


The charging portion of the indictment is set forth in 
the opinion. 


Devine, AssocratE J ustice.—The defendant was indicted 
in the District Court of Karnes county. The indictment 
charged that the defendant, ‘‘during the night-time, * 
in the county of Karnes, between the hours of thirty min- 
utes after sunset, on the 27th day of December, and thirty 









































1874. | | Tue Strate v. WILLIAMS. : 99 





Opinion of the court. 





minutes before sunrise of the 28th day of December, in the 
year of our Lord one thousand eight hundred and seventy- 
two, did unlawfully and with foree break and enter a cer- 
tain dwelling-house in the possession, and then and there 
the property of Rachel Pullin, with the unlawful and felo- 
nious intent of then and there to commit the crime of rape 
upon the person of her, the said Rachel Pullin, * * * and 
that he, the said Robert Williams, having entered said 
dwelling-house as aforesaid, with force as aforesaid, with 
the felonious intent as aforesaid, to commit it, the crime 
of rape, he, the said Robert Williams, did then and there 
willfully and feloniously commit the crime of burglary, 
contrary to law, and against the peace and dignity of the 
State.” 

The defendant moved to quash the indictment, because 
it charged no offense known to the laws; that the offense 
was not set forth in plain and intelligible words; that the 
indictment did not allege that the entry into the house was 
made without the consent of the owner, and it did not 
allege that the person assaulted was a woman. 

The court sustained the motion to quash, and discharged 
the accused. The district attorney appealed, and the ques-. 
tion for the consideration of this court is, simply, did the 
district judge err in sustaining defendant’s motion ? 

We are of opinion that the indictment was not open to 
either of the two last exceptions taken to it by defendant’s 
motion. It is not necessary, in an indictment of this char- 
acter, to allege the want of consent on the part of the owner * 
or occupant of a house burglariously entered. The charge - 
of'an entry with force, and with a felonious intent, nega- 
tives the presumption of consent by the owner or ovcu- 
pant. No such expression is found in any of the forms 6f 
indictments for burglary, either coupled with the commis- 
sion of a felony or with the interit to commit a felony, (see 
Wharton’s Precedents of Indictments and Pleas,) with ref- 
erence either to the felany or intent to commit one, (page 








100 Tue Strate v. WititaMs. [Austin Term, 





Opinion of the court. 


2. 





878, articles 377, 381, 382, 383, 387, and the forms of in- 
dictments in Massachusetts, New York, Ohio, and other 
States.) Neither is it requisite to allege that the person 
assaulted or intended to be ravished by the accused was 
awoman. In North Carolina (see State v. Goings, alias 
Terrey, 4 Dev. & Bat. Rep., 152,) the court said, in their 
examination of several books of practice in criminal cases, 
they were unable to find the word woman (or women) or 
child in any part of the forms given by these authors. The 
court further said: ‘* When we read the sentence in the 
indictment, and arrive at the personal pronoun her, it 
seems to us sufficiently certain that the person mentioned 
as abused is no other than a female. This pronoun her 
agrees grammatically with its antecedent, Mary M. Cook, 
(as in this, Rachel Pullin,) in gender, number, and per- 


.son.” In State v. Farmer, (4 Ired., N. C. Rep., 225,) one 


5 at 


of the exceptions taken to the indictment was, that it 
omitted to charge that Mary Ann Taylor, the person 
alleged to have been ravished, was a female. The court 
referred to the case of State v. Goings or Terrey and cit- 
ing it with approbation, declared “ that the word her, used 
in the indictment, disclosed with sufficient certainty that 
the person stated therein to ‘have been ravished was a 


‘female.’ 


The indictment is, however, defective in this: that while 
it charged an unlawfal entry into the dwelling-house of 
Rachel Pullin, it failed to charge that such unlawful entry 
in the night-time was with the felonious intent to commit 
such a crime as would make the unlawful entry of the 
accused a burglary. The indictment was intended so to 
charge, but its averments fall short of the intentions of its 
framer. While it charges the accused with having entered 
the premises with the felonious intent to commit the crime 
of rape upon the person of Rachel Pullin, it fails to describe 
the offense intended to be committed. The mere word 
“rape” is insufficient to describe it. This offense (Pas. 
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Dig., art. 2184) is defined as follows: “Rape is the carnal 
knowledge of a woman, without her consent, obtained by 
force, threats, or fraud; or the carnal knowledge of a 
female under the age of ten years, with or without consent, 
and with or without the use of force, threats, or fraud.” 
The indictment, tested by the code in its definition of this 
offense, is defective, and could not sustain a verdict of 
guilty,-owing to its failing to state the offense as set forth 
in art. 2184, or so much of the same as might properly 
‘have application to the particular offense for which Wil- 
liams was indicted. 
This proposition is sufficiently clear, when it is consid- 
ered that in this case the defendant was charged with the 
crime of burglary—entering the dwelling-house of Rachel 
Pullin by force in the night time. The mere entry into a 
house by force in the night time, however great the tres- 
pass, and however great the risk of personal injury or dan- 
ger to the intruder may be, is- nevertheless nothing more 
than a misdemeanor. To constitute the act (burglary) there 
must be some evidence of a felony being committed, or 
some facts evidencing an intent to commit a felony, which 
act or intention, being coupled with the unlawful entrance, 
constitute the crime of burglary. No such attempt to 
commit a felony is charged in this indictment. There is 
no averment that defendant entered the house of Rachel 
Pullin with the intent her, the said Rachel Pullin, to rav- 
ish, or carnally know, and to have carnal knowledge of her, 
without her consent, obtained by force, threats, or fraud. - 
The indictment being so defective, the court did not err 
in sustaining the motion to quash. 
The judgment is affirmed. 





AFFIRMED. 
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JAMES Power Vv. THe STATE. 


1. LACHES PLEADED IN BEHALF OF THE STATE.—In an action brought 
February 22, 1873, under an act of December 14, 1837, authorizing 
suits against the State to settle the claims of empresarios : J/e/d, that 
a demurrer was properly sustained, on the ground of laches in the 
prosecution of such claim. 

2. LIMITATION MAY BE PLEADED BY THE ATTORNEY GENERAL.—It 
seems that the Attorney General may properly interpose limitation 
as a plea when the State is sued, even in cases where suit is allowed 
for the purpose of ascertaining the amount and validity of such 
claim. 


APPEAL from Travis. Tried below before the Hon. J. 
P. Richardson. 


This is a suit against the Governor of the State to re- 
cover sixteen leagues of land certificates claimed by the 
plaintiffs as heirs of James Power, deceased. 

Plaintiffs allege that they are heirs of Power; that Power 
and Hewitson were empresarios of a colony in Coahuila 
and Texas, and made a lawful contract for and settled said 
colony; that the State of Coahuila and-Texas, by legislative 
act, granted to said Power and Hewitson eight leagues of 
land each, as an indemnity to them for losses sustained in 
settling said colony; that a concession was issued for the 
same by the executive of the State in 1834, and the com- 
missioner of the colony ordered to put them in possession; 
that, by reason of the revolution of 1836, and because the 
lands first applied for proved not to be vacant, they never 
received possession of any lands under said grant and con- 
cession; that Hewitson conveyed his interest in said grant 
to Power in 1835, and that said grant and concession now 
constitute .a valid, subsisting, unsatisfied claim for land 
against the State. 

Petitioners also allege that their ancestor, James Power, 
the original grantee of the claim, died August 15, 1852, 
leaving a will, by which he provided that his entire estate 
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should be‘ kept in the hands of the executor until the 
youngest child should become of lawful age, and should 
then be divided equally amongst his widow and children; 
and they allege that one of the petitioners, Agnes Power, 
is a minor at the time of filing this suit, and therefore sues 
by her mother, as her next friend and natural guardian. 

The suit was filed January 22, 1872. The Governor of 
the State was cited as defendant, and the Attorney General 
appeared for the defense and excepted to the petition by 
exceptions, and afterwards demurred, and referred to the 
exceptions as grounds of demyrrer. The demurrer was 
sustained by the court, and judgment rendered for the de- 
fendant. | 

From this judgment plaintiffs appeal, and assign as error 
the sustaining of the demurrer in each and every excep- 
tion. 


Hancock & West and Moore & Shelley, for appellants. 

The different constitutional provisions and acts of the 
Republic and laws of the State, by virtue of which this 
suit is instituted, need not be set out at length, as to do so 
would take up too much space. It will therefore, we trust, 
be deemed suflicient for us to make the citations clearly: 
and fully. 

The constitutional provisions in reference to the subject 
ave the following: Plan of.Provisional Government, Art. 
XTV, Pas. Dig., vol. 1, p. 27; Plan of Prov. Govt., Art. 
XV, Pas. Dig., vol. 1, p. 27; Const. of the Republic, 
Schedule, see. 1, Pas. Dig., vol. 1, p. 35; Const. of the 
Republic, General Provisions, see. 10, Pas. Dig., vol. 1, p. 
37; Const. of the State, [1846,] Art. VII, secs. 20, 21, Pas. 
Dig., vo]. 1, p. 65; Const. of the State, [1846,] Art. XI, secs. 
1, 2, Pas. Dig., p. 71; Const. of the State, [1846,] Art. 
XIII, sec. 3, Pas. Dig., p. 72; Const. of 1870, Art. XII, see. 
38, Pas. Dig., vol. 2, p. 1130. 

The laws of Coahuila and Texas on the subject are the 
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following: Colonization Law of 1825, Laws of Coah. and 
Tex., p. 20; Pas. Dig., vol. 1, p. 212, et seg.; Decree No. 
253, Laws of Coah. and Tex., p. 230, (being the decree pro- 
viding for the issuance of sixteen leagues of land to Power 
and Hewitson;) Decree No. 13, Laws of Coah. and Tex., p. 
76; Decree No. 75, Laws of Coah. and Tex., p. 113. 

The acts of the Congress of the Republic of Texas bear- 
ing on the ease are the following: General Land Law of 
1837; Laws of the Republic, vol. 2, p. 62, sees. 11, 12, 13, 
17, 24, and 26; and also Pas. Dig., arts. 795, 796, 797, 798, 
799. 

The statutes of the State on the same point are as fol- 
lows: Pas. Dig., arts. 801, 802, 803. 

The cases in which these laws have been cited and con- 
strued by our courts are the following: Houston v. Robert- 
son, 2 Tex., 14; Houston v. Perry, 3 Tex., 395; Houston 
v. Perry, 5 Tex., 462; Herndon v. Robertson, 15 Tex., 594; 
State v. Burnett, 9 Tex., 51; Rose v. The Governor, 24 
Tex., 502; Donaldson v. Dodd, 12 Tex., 387; McMullen 
v. Hodge, 5 Tex., 34; Blair v. Odin, 3 Tex., 288; Kilpat- 
rick v. Sisneros, 23 Tex., 125; Trevino v. Fernandez, 13 
Tex., 630; Trimble v. Smithers, 1 Tex., 790; Jennings »v. 
DeCordova, 20 Tex., 513; Warren v. Shuman, 5 Tex., 441; 
Lewis v. Mixon, 11 Tex., 568; Wallace v. The State, 33 
Tex., 445; Thompson v. The State, 31 Tex., 166; Granj 
v. Chambers, 34 Tex., 573; Bissell v. Haynes, 9 Tex., 559. 

As the case is somewhat out of the antigua via legis, aud 
rests upon a few statutes, we have deemed it best to group 
all the authorities on the case at bar which we regarded as 
material, and, without any further reference to them, we 
will content ourselves with a few observations on the rights 
of the appellants to a judgment in their favor in this case 
on the facts stated. 

These facts are all admitted, and, as disclosed in the 
record, may be stated thus: 

On the 11th of June, 1828, by virtue of the colonization 
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laws of 1825, (Pas. Dig., art. 563, et seq.,) Power and Hew- 
itson made a colonization contract with the Government 
of Coahuila and Texas for the introduction into Texas of a 
large number of families to be located between the Lavacca 
and: Nueces rivers. 

The boundaries of these old colonies and their limits are 
matters of public history, and the courts can judicially 
notice them. (Martin v. Parker, 26 Tex., 257; Ledyard 
v. Brown, 27 Tex., 403.) In Pas. Dig., arts. 257 and 258, 
the boundaries of this particular empresa will be found set 
forth, and in Bissell v. Haynes, 9 Tex., 560, a full and inter- 
esting account of the colonial enterprises of Power and 
Hewitson will be found. 

By the colonization law of 1825, under which this con- 
tract was made, the empresario was entitled to receive five 
Jeagues and labors of land for every one hundred families 
introduced. 

It appears, however, from the record that, owing to the 
difficulties which beset the path of these empresarios, it 
became exceedingly doubtful whether or not they would 
be able to comply with the terms of their contract. In 
view of this they made application to the Legislature of 
Coahuila and Texas for relief, and, as the result, Deeree 
No. 253, rendered February 3, 1834, above cited, was 
passed. By the provisions of this, Power and Hewitson 
were to have eight sitios of land each as an indemnifica- 
tion for the expense they had incurred under their contract. 

It further appears from the record that in 1834 Power 
and Hewitson had only been able to introduce a portion of 
the families, falling far short of their original expectations. 
The Government of Coahuila and Texas then took action 
and gave them a concession for sixteen sitios of land, 
which they attempted to locate near the ancient Mission of 
Goliad. But the lands proved to be appropriated territory, 
and henee no benefit resulted to them from the conces- 
sion, and when, in 1835 and 1836, the revolution effected 
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a change of Government, it found these empresarios in the 
same condition as the empresarios Stephen F. Austin, §. 
M. Williams, (see Perry v. Houston,) Sterling C. Robert- 
son, (see Houston v. Robertson,) David G. Burnet, (see 
State v. Burnet,) Vehlein, and Zavalla. “(See Rose v. Gov- 
ernor.) 

They had performed, in a great measure, the work they 
had contracted to do, but the Government with whom they 
had contracted had been overthrown and destroyed, in fact, 
by the very men whom these empresarios had introduced. 

Their claim, then, was nothing more than an imperfect, 
inchoate right. It had no standing in the courts of the 
new republic which had sprung up from the ashes of its 
predecessor. It could unquestionably have been disre- 
garded. The claim had no legal character, It was simply 
a sort of imperfect moral obligation that rested on the Re- 
public, inasmuch as the new Government had reaped all 
the reward that had followed from the expense incurred, 
and the hardships endured by the empresarios, in introduc- 
ing their colonists. In short, it was nothing more nor less 

than a charge upon the conscience of the body politic, which 
it could respect or disregard at its own will and pleasure. 
To the credit of the Republic and of the State, they did not 
disregard this charge, but by the constitutional and statu- 
tory provisions above cited, converted that which was but 
a moral obligation into a legal and binding obligation. In 
short, they practically placed the empresarios and their col- 
onists on the same footing. And as they had, by the act 
of 1836 and 1837, (Pas. Dig., art. 4129,) made provision 
for the issuance of first-class head-right certificates to those 
colonists to whom the empresarios had not granted land 
prior to the closing of the land offices by the decree of the 
consultation, (see Decrees of the Consultation, Pas. Dig., 
vol. 1, p. 27,) so by the same law, all the empresarios who 
had not received from the former Government their quan- 
tum of premium lands, were authorized to receive them 
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under the laws of the Republic and of the State. But with 
this difference, however, that while a limitation was fixed: 
by the different acts within which the colenists should 
apply, no time was fixed by the acts allowing empresarios 
to sue. (See 5 Tex., 462; 11 Tex., 568.) There was good 
reason, too, for this distinction. The number of colonists 
was large; there were many opportunities for fraud; the 
mode of obtaining their head-rights was simple and unex- 
pensive; the time given was long, and hence there was no 
need to keep it open. As to the empresarios, the mode of 
establishing their rights was much more difficult and ex- 
pensive, and involved delay; the number of empresarios 
was small; they could be counted on one’s fingers; their 
rights of transfer to aliens were cut off; and, under the 
circumstances, the Government practically declared that so 
long as such a claim existed its courts should be open to 
the assertion of their claims. 

The facts of the case being undisputed, the only ques- 
tion is, Are the laws giving the empresarios the right to 
sue still in foree?, That they were in force up to 1861, no 
one doubts. (Pas. Dig., art. 803; The State v. Burnett, 9 
Tex., 52; Rose v. The Governor, 24 Tex., 502; Grant v. 
Chambers, 34 Tex., 574.) They were not obsolete or re- 
pealed up to that time. That they are not repealed or 
annulled by the Constitution of 1870 is also certain, unless 
it be held that the provisions of that Constitution repealed 
all existing laws. 

But the language of Art. XII, sec. 33, shows what legisla- 
tion was declared null and void, and all laws not coming 
within that class remain in full foree. Such, too, has been 
the uniform construction of the courts. (Wallace v. The 
State, 33 Tex., 445; Thompson v. The State, 31 Tex., 169; 
Luter vr. Hunter, 30 Tex. 704.) 

Inasmuch, then, as the acts themselves (Pas. Dig., arts. 
799, 803) do not fix any limitation for the bringing of these 
suits against the State, we believe that it is beyond the 
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power of thé court to take upon themselves to fix a period 
of limitations to these actions. (See Rose v. The Governor, 
24 Tex., 502.) Our Supreme Court say, speaking of this 
act: “The right to sue the State is a matter of favor con- 
ferred by the State, in derogation of that immunity from 
suit that every sovereign enjoys.” 

It would have been perfectly competent for the State to 
have fixed a limitation to these suits, but it did not do so, 
nor do we think that it was the intention or policy of the 
Government to fix such limitation; and for this court to do 
so would not only be judicial legislation on its part, but 
would also affix an imputation upon the State of pleading 
the statute of limitations to a just claim, when it had given 
no one authority to put in any such odious special defense 
in its behalf. 

The action of the former political authorities, as evi- 
denced by Decree No. 253, in adjusting the amount due, 
renders any proof on that point wholly unnecessary. It 
was equivalent to fixing a certain for an uncertain amount 
of land. It was to that extent a change in the contract of 
Power and Hewitson, and dispensed with any proof on 
their part of any performance of their contract; changed 
their unliquidated demand against the Government into a 
liquidated and ascertained demand, and prevented these 
empresarios from claiming any larger amount from the 
Government. 

The facts, then, being admitted, and the number of 
sitios to which the appellants are entitled ascertained, this 
court has before it all the evidence necessary to enable it 
to render:such final decree as the court below should have 
rendered in this case; and under art. 801 of Paschal’s Di- 
gest, which authorizes the clerk of the Supreme Court to 
issue the certificates for the land, it is competent and proper, 
under the circumstances, for this court to order its clerk to 
issue to the appellants the proper number of league certifi- 
cates. 
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George Clark, Attorney General, for the State. 
Peeler § Fisher, also for the State. 


Gou.p, Assocrate Justice.—In so far as the petition sets 
up a cause of action, under an assignment from James 
Hewitson, who is described as “ late of the Republic of 
Mexico,” and who is alleged to have sold his interest to 
James Power in August, 1835, we think it shows a claim 
by assignees of an alien empresario, and cannot be main- 
tained. The act of December 14, 1837, under which the 
suit is brought, is as follows: 

“That, in order to settle the claims of empresarios, 
ach and every one of the same are hereby authorized to 
institute a suit against the President of the Republic of 
Texas, which suit or suits shall be tried in the county in 
which is situated the seat of Government, and shall be tried 
as other land suits are required to be tried. And should 
‘ny empresario who should thus sue. fail to establish the 
claim for which he sues, he shall pay all the cost of said 
suit: Provided, That neither aliens nor the assignees of 
aliens shall be entitled to the benefits of this act.” 

In Rose v. The Governor, 24 Tex., 503, this court held 
that this proviso “ meant to exclude from the benefits of this 
act both alien empresarios, alien assignees of citizen em- 
presarios, and assignees of alien empresarios, even though 
such assignees were citizens of the Republic.” As to the 
eight leagues claimed under an assignment from Hewit- 
son, we think the demurrer to the petition well taken. 

Were it necessary to do so to dispose of tle case, we 
should be inclined to hold that the act just recited was not 
intended to authorize suits such as this. That act was 
construed as referring to the courts the ascertainment of 
the facts showing how far the empresarios, up to the dec: 
laration of independence, had complied with their con- 
tracts, and the adjudication of the equitable rights of the 
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empresario arising from such compliance. (See Houston 
v. Robertson, 2 Tex., 1, and Houston v. Perry, 2 Tex., 37.) 

In the former case, C.-J. Hemphill, in discussing the 
question whether empresarios were only entitled to pre- 
mium bonds for colonists to whom titles had issued, or 
colonists who had been received and admitted as such, 
says : 

“TTad this been the amount of compensation to be 
awarded, it could, without incumbering the dockets of the 
courts, have been ascertained by a slight investigation in 
the General Land Office.” (Page 21.) It may well be 
doubted whether the “claims of empresarios,” on which 
suit is authorized by the act, include a claim to a bounty 
or indemnity granted to empresarios, which, if valid, was 
not dependent on the extent to which the empresarios had 
approximated compliance with that contract. 

But we think the demurrer to the petition was properly 
sustained, on the ground of the laches of plaintiffs and 
their ancestor in the prosecution of their claim. Over 
fourteen years elapsed after the passage of the law author- 
izing suit before the death of James Power, sr., and after 
that event more than twenty years additional before the 
institution of this suit. No excuse whatever is alleged for 
the failure to sue in the lifetime of James Power, sr.; and 
the only excuse alleged for the delay after his death is that 
his will provided that his estate should be kept together 
until his youngest child became of age; and it appears that 
at the institution of this suit one of the heirs was still a 
minor. It would seem to be a legitimate inference from 
this averment that the title had been represented by an 
executor, or administrator with the will annexed, who 
might have prosecuted the suit. 

We do not think the act of December 14, 1837, was 
intended to exempt parties instituting suits under it from 
the ordinary laws of limitation. On the contrary, the law 
seems fo have in view the prompt settlement of such 
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claims. By the act of April 25, 1846, it was provided, 
‘«'That in all eases in which parties were authorized by the 
law to commence suit against the President of the Repub- 
lie of Texas, or against the Republic, prior to the adoption 
of the State Constitution, such parties may now commence 
suit against the Governor or against the State of Texas.” 
(Pas. Dig., art. 803.) Whilst this latter act has been held 
to include suits by empresarios, under the act of 1837, it 
is to be observed that it does not specify such suits, nor 
does.there appear any intention to do more than to author- 
ize those who have valid causes of action to establish them 
by suit against the Governor. No intention to affect the 
law of limitation can fairly be inferred. 

We think no sufficient excuse is shown for the great de- 
lay in the prosecution of this claim, and that, even if the 
act of 1846 were held to cure the delay up to that time, 
the lapse of twenty-seven years after that date before filing 
this suit is fatal to the case, according to the most liberal 
rules on that subject recognized in this court. 

The judgment is affirmed. 

AFFIRMED. 
[Justice Moore did not sit in this case. ] 





Eien E. Strarrorp v. Joun T. STAFFORD. 


1. VERDICT—JUDGMENT.—On the trial of a suit for divoree brought by 
the wife, the jury found by their verdict that certain deeds executed 
by the husband, and which, on their face, conveyed the fee to the 
wife, were ** made for the purpose of preventing said property from 
being taken for the liquidation of defendant’s debts,’’ and in the 
same verdict found the property so conveyed ** was separate prop- 
erty : Held, error to decree the property upon sucha verdict to the 
husband. : 

2. CONVEYANCE FROM HUSBAND TO WIFE.—A deed to real estate made 
by the husband to his wife, ** for natural love and affection,’ vests 
the title as between the parties in the wife, and she can hold it 
against the husband and his heirs. 4 
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3. DIVORCE—EVIDENCE.—In a suit for divoree, neither party can be a 
competent witness, under article 3452, Pase. Dig.. in regard to mat- 
ters affecting the right to divorce ; lior is this rule affected by the act 
of May 19, 1871, which allows parties in civil actions to testify. 

4, VerpDIctT—In suits for divorce, the question of marriage between the 
parties should be submitted to the jury, and found by them in their 
verdict, before a decree divorcing the parties can be entered. 

Error from Victoria. Tried below before the Hon. T. 
C. Barden. 

Mrs. Ellen E. Stafford, brought suit against her husband, 
John L. Stafford, for divorce, on the ground of cruel treat- 
ment. The instances of cruelty charged were numerous, 
and the verdict of the jury found most of the allegations of 
cruelty to be true. On the trial, Mrs. Stafford testified as 
a witness in regard to the acts of cruelty alleged. The ac- 
tion of the court overruling the objection to her testimony, 
based on her not being a competent witness under the 
statute, was assigned for error. Deeds were executed by 
Stafford to his wife embracing all property designated in 
the verdict as “separate property.” These deeds were 
absolute on their fuce conveying the fee, and mentioned 
the consideration of ‘* natural love and affection and one 
dollar paid.” The defendant, in his answer, alleged that 
these deeds were made upon certain trusts, to wit: that 
the defendant should enjoy the rents and profits during 
his life, and that, if the marital relation was determined 
by the death of the defendant, the plaintiff should have the 
property; but if it was determined by the death of the 
plaintiff or by divorce, the defendant should have it. Staf- 
ford thereupon prayed the court to cancel these deeds in 
case a divorce should be granted. Mrs. Stafford’s counsel 
excepted to this part of the answer, but the exception was 
overruled. ; 

The verdict of the jury, after specially mentioning the 
acts of cruel treatment which they found established by 
the evidence, continued as follows : “We further find that 
all the deeds ‘executed by the defendant of property men- 
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tioned in defendant’s answer was for the purpose of pre- 
venting said property from being taken for the liquidation 
of defendant’s debts. We, the jury, further find that all 
the property mentioned in defendant’s answer was sepa- 
rate property, except lot No.1, block No.1, range No. 1, 
containing four and a half acres of land, and lots Nos. 2, 
3, and 4, biock 15, range 1, rents and revenues derived 
from rent of Wheeler’s store, and horse, stock, and cattle, 
including work oxen, now in possession of defendant, 
which is community property.” 

Though the evidence of both parties established the 
marriage between them, the fact of the marriage was not 
found by the jury. 

The court decreed a separation from the bonds of mar- 
riage, and gave to Mrs. Stafford the real estate designated 
in the verdict as community property, while to the hus- 
band was decreed certain land embraced in the deeds above 
referred to from him to his wife. ; 

The court overruled a motion to reform that portion of 
the decree which attempted to divest Mrs. Stafford of the 
title which she had derived from her husband, and she 
excepted, and assigned as error this action of the court. 

The defendant also assigned errors, as follows: 

1. The court erred in admitting the testimony of plain- 
tiff herself to go to the jury in regard to matters affecting 
the question of divorce. 

2. The court erred in decreeing a divorce, because the 
verdict of the jury was not sufficient to authorize such a 
decree. 


Glass ¢ Callender, for plaintiff in error. 
Phillips, Lackey § Stayton, for defendant in error. 
Devine, Associate Justice.—The plaintiff in error 


brought a suit in the District Court of Victoria county to 
8 
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obtain a divorce from defendant in error, on the alleged 
ground of cruel treatment. A verdict was rendered, and 
judgment entered decreeing a divorce in her favor, and allot- 
ing to her certain property in Victoria county, from which 


judgment she has sued out a writ of error to this court. 


The defendant, John F. Stafford, has likewise assigned 
errors. 

It is not necessary, so far as plaintiff’s rights are con- 
cerned, to notice her exceptions taken or assignment of 
errors, as it is admitted that her whole cause of complaint 
is embraced in the following statement contained in her 
counsel’s brief: **The plaintiff filed a motion to correct 
and reform the decree, so as to assign to her the real estate 
to which she held the title. This motion was overruled. 
Plaintiff excepted, and now brings the decree to this court 
to be revised and corrected in regard to this property question 
alone ;”’ and this is substantially set forth in plaintiff’s as- 
signments of error, numbered 3 and 4. 

The court, in the charge to the jury, directed them to 
inquire and state whether the deed conveying certain 
property to plaintiff by her husband, the defendant, was 
intended as an absolute gift or donation, and if not, for 
what purpose was it executed? 

The jury, after finding the alleged cruelties on the part 
of the husband, as regarded intoxication and other mat- 
ters, replied to the charge respecting the execution of the 
deeds, that “all the deeds executed by the defendant of 
property mentioned in defendant’s answer, were for the 
purpose of preventing said property from being taken for 
the liquidation of defendant’s debts.” The jury farther 
found that the real estate embraced in the deeds from de- 
fendant to plaintiff ‘was separate property.” The court, 
however, decreed to defendant the property found by the 
jury to be separate property, although the execution, ac- 
knowledgment, delivery, and registration of the deeds 
conveying this property in consideration of love and af- 
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fection and one dollar received, was in evidence before 
the court. The finding of the jury, with this evidence be- 
‘fore it, could only have meant that it was the separate 
property of plaintiff, and as such it was error in the court 
to adjudge it to defendant. The finding of the jury, that 
this property was conveyed to plaintiff for the purpose of 
preventing creditors from seizing it, places defendant in’ 
no better position than when the deeds were executed and 
delivered to his wife. 

It is contended by counsel for defendant in error that 
this property, being acquired during the coverture, be- 
came by reason thereof community property. We do not 
so consider it in the present case. It was a gift or do- 
nation to the wife, and as such is excepted out of that 
clause of the statute which declares all property acquired 
by either husband or wife during the marriage community 
property. It is competent for a husband to make a gift 
or conveyance to his wife, and the wife can take and hold 
it against the husband or his heirs. The error of the court, 
in holding that this was either community property, or 
that the husband by his deeds had not parted with his in- 
terest in it, and decreeinz of the same to the defendant, is 
alone sufficient to require a reversal of the judgment. 
The defendant, however, has assigned errors which will 
be noticed in the order: presented, so far as they may be 
considered necessary. The first assignment is:.‘¢ The court 
erred in admitting the testimony of the plaintiff herself to 
go to the jury in regard to matters affecting the divorce.” 
To determine the question included in this assignment 
of error, it is necessary to refer to the law of 19th of May, 
1871, (Pas. Dig., art. 6826,) and compare its provisions 
with the act of June 6, 1841, (Pas. Dig., art. 3452.) The 
section of this latter act is as follows: “In all suits and 
proceedings for divoree from the bonds of matrimony, 
the defendant shall not be compelled to answer upon oath, 
nor the petition be taken for confessed for want of an 
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answer; but the decree of the court shall be rendered 
upon full and satisfactory evidence, independent of the 
admissions or confessions of either party.” Here we 
find an absolute prohibition and a negation of any im- 
plied proof or confession of the cause of action, by the 
failure of defendant to answer, wholly unknown to any 
other proceeding in our courts. In all civil suits a party 
to the suit may be called on to answer, under oath, inter- 
rogatories propounded, and a failure or refusal so to an- 
swer will operate to his loss or damage in the suit pend- 
ing. In all other suits, save divorce, the confessions or 
admissions of a party may furnish the evidence on which 
a verdict and judgment are rendered that may deprive 
him of property, liberty, character, or life; while in a suit 
for divorce, under this law, no verdict will stand and no 
judgment can be rendered but “upon full and satisfactory 
evidence, independent of the confessions or admissions of 
either party.”’ 

The law of 19th May, 1871, reads: “ That in the courts 
of this Staté there shall be no exclusion of any witness on 
account of color, nor in civil actions because he is a party 
to or interested in the issue tried.” 

This, we are of opinion, cannot be construed as repeal- 
ing the law prohibiting parties from giving evidence in 
suits for divorce. 

It is, however, contended by plaintiff in error that the 
prohibition in art. 3452 does not relate to parties to the 
snit giving evidence in the cause on their own behalf; 
that it was only intended to guard against collusive pro- 
ceedings, and prevent the admission of the statements or 
confessions of either party, and as a protection to a de- 
fendant against his being’ compelled to answer under oath, 
and that that law grew out of divorce being a proceeding 
“sui generis.” The reason is no stronger against receiving 
the confessions or admissions of a party in the suit than 
exists, and always will exist, against permitting husband 
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and wife to come into court and testify against each other. 
The law changing the common-law rule of evidence in per- 
mitting parties in interest to testify in a suit docs not and 
was not intended to still further alter the common law, and 
permit the husband or wife to testify against each other in 
the matters of divorce. With the question of community 
property it may be otherwise. The marriage contract or 
relation, while classed in its legal acceptation as a civil 
contract between the parties to it, “yet it is said to be 
more than a contract, and to differ from all other con- 
tracts,” and has interests and legal consequences connected 
with and resulting from it that make it the most important 
to society of all human transactions. Its importance is 
fully appreciated by all civilized nations. It is perhaps - 
the only civil contract, however, which the parties to it 
cannot at pleasure annul, and cannot in any instance annul 
save through the medium of the courts, and upon full and 
satisfactory proof, independent of the confessions or admis- 
sions of either party. The statute regulating divorce has 
remained during the thirty-three years from its enactment 
to the present time without any alteration or amendment. 
It has been during that time administered according to its 
terms without complaint as to any of its provisions, and 
no desire has existed or effort been made to alter it in any 
material features. Can it be supposed, under all the cir- 
cumstances connected with or consequences flowing from 
a permission to the parties in interest to testify in divorce 
suits, that the Legislature, in the act of May, 1871, intended 
to repeal the prohibitions of the law of 1841, (art. 3452)? 
To do so would be to admit that the Legislature intended 
to remove all legal restraint against divorce, and enable 
the parties seeking or desiring a divorce to do indireetly 
what the law was designed to prevent. Great stress has 
been laid on the fact that the law of 1871 permits parties 
in interest to testify in civil suits, and that a suit for di- 
voree is “a civil suit.” The statement is plausible, but 
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not sound, and it fails to meet or embrace the whole ques- 
tion. While the suit for a divorce is in its form a civil 
proceeding, it has widely different features and incidents 
connected with it. In all divorcee suits the defendant is 
charged with a breach of a solemn contract; in many cases 
with disgraceful and brutal conduct; in others with offenses 
that are known to the law either as a misdemeanor or 
felony. Again, no judgment of divorcee can be rendered 
by agreement or consent; none by confession or admission 
of either party; neither can a judgment be rendered by 
default, and, as in criminal cases, the defendant cannot be 
compelled to criminate himself by answering or testifying 
under oath. These facts show that it is in its nature a 
quasi criminal proceeding, although not presented in the 
name of the State, nor punished by fine or imprisonment. 
To allow the husband and wife to give evidence in their 
divorce suit would not only loosen, weaken, and most in- 
juriously affect the marriage tie, but would greatly tend 
to destroy or impair that unreserved confidence which 
exists between husband and wife, and which the wisdom of 
centuries has sought to preserve by preventing them from 
testifying, against each other, (save a limited exception.) 
It cannot be assumed that the Legislature, in giving parties 
in interest a right to testify, intended at the same time to 
alter the rule of evidence which prohibits the husband and 
wife from testifying against each other, and in effect repeal 
one of the most important sections of the act regulating 
divorce. ‘A construction which repeals former statutes or 
laws by implication, and divests long-approved remedies, is 
not to be favored.in any case.” (3 Hill, 472.) 

The court erred in admitting the plaintiff to testify 
against the. defendant, her husband, and should have 
granted defendant’s motion for a new trial. 

The failure of the court to present the question of mar- 
riage in its special issues to the jury, and the failure to find 
in their verdict the fact of a marriage, as also the questions 
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of alimony and the disposition made by the court of the 
community property, need not be further noticed than to 
observe that on a second trial these questions are not likely 
to be again presented. The judgment is reversed and 
the cause remanded. 


REVERSED AND REMANDED. 





WILLIAM JOHNSON Vv. Tur Stats. 


i. APPEAL DOES NOT LIE FROM AN ORDER POSTPONING SENTENCE.—An 
appeal will not lie from an order of the District Court, after sen- 
tence has been pronounced in a felony case, postponing proceedings 
under the sentence until the next term, to which term the defendant 
was bound to answer other indictments for felony. 

2. Nor will appeal lie from an order overruling a motion of defendant, 
made after his sentence, to have his sentence forthwith executed. 

3. CONTROL BY SUPREME COURT OVER DISTRICT CouRTS.—If the 
supervisory coutrol of this court over the District Court is invoked 
for the purpose of compelling the execution of its judgments or the 
performance of its duty, it should be by the aid of the constitutional 
writs, which this court is authorized to grant in the exercise of its © 
jurisdiction of this character. 


ApprAL from Gillespie. Tried below before the Hon. 
J. N. Everett. 


No briefs furnished. 


Moore, Assocrate J ustice.—As appears from the record, 
the appellant was, on the 18th day of July, 1872, in the 
District Court of Gillespie county, convicted of an assault 
with intent to murder. Two days thereafter he moved 
the court for a new trial, on the ground that the verdict 
was contrary to the law and evidence; which motion 
was on the next day overruled by the court. In this ac- 
tion we must infer appellant acquiesced, as it does not 
appear from the record that he excepted to this or any 
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other matter or thing done in the case up to this time, or 
gave notice of an appeal to this court. On the day fol- 
lowing, the 24th of July, 1872, the court adjudged and 
sentenced appellant to confinement at hard labor in the 
penitentiary for the period of five years, in accordance 
with the verdict of the jury. But immediately following 
the judgment and sentence of the court, and in connection 
with and as a part of the same entry, the record says: 
“ And it appearing to the court that the defendant stands 
indicted in this court in causes Nos. 228 and 229, The 
State v. Johnson ef al., charging the defendant with a 
felony in each case, it is ordered and adjudged that the 
defendant be held to answer to said indictments, and that 
no further proceedings in this case relating to the sentence 
and punishment of defendant be had until the next term of 
this court,” &c., until which time he was remanded to jail. 

On the same day appellant filed a motion, in which he 
says “he does not desire to take an appeal, but is ready to 
receive sentence and have the same executed forthwith,” 
and moves the court to enforce the sentence pronounced. 
This motion was overruled by the court. Whereupon 
appellant gave notice in open court of an appeal, and 
assigns as error the judgment suspending the execution 
of the sentence pronounced upon him by the court. 

This brief recital exhibits the contents of the record in 
this case as it has been brought to this court. The tran- 
script contains neither the indictment, statement of facts, 
or instructions given to the jury by the court, or anything, 
in fact, calculated to throw light on the merits of the judg- 
ment against appellant for the offense for which he was 
indicted. Evidently it was not the purpose or desire of 
appellant to appeal from the judgment of cenviction ren- 
dered against him. The appeal is not to reverse the judg- 
ment of conviction, but to have this court review and cor- 
rect the action of the court overruling his motion to have 
the judgment carried immediately into execution. 
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It is unquestionably the duty of the District Court ordi- 
narily, if not in all cases of conviction—uuless an appeal is 
taken to this court or the defendant is relieved from the 
penalty of the law by executive clemency—to have its judg- 
ment carried into prompt and speedy execution. And the 
failure of the court of its duty in this respect may often, 
no doubt, work injustice and wrong to the defendant as 
well as the State. The injury to the defendant is mani- 
festly apparent if the penalty of imprisonment to which he 
is condemned is increased by such delay in the execution of 
the judgment. We entertain no doubt the law furnishes 
appropriate remedy for the correction of such wrongs. 
We cannot find, however, any warrant for doing so in the 
manner attempted in this case. The statute authorizes 
appeals only from final judgments, and not from the grant 
or refusal of incidental or interlocutory orders, either dur- 
ing the progress of the case or after its final decision. If 
the appellate jurisdiction and supervisory control of this 
court over the District Court is invoked for the purpose of 
compelling the execution of its judgments or the perform- 
ance of duty, it should be by the aid of the constitutional 
writs which this court is authorized to grant in the exercise 
of its jurisdiction of this character. 

It appearing from the record that the court has no juris- 
diction in this case as here presented, the appeal is 


DISMISSED. 





Nancy Lott v. Tue State. 


1. PRACTICE.—Where a new trial is granted, it is error to put the de- 
fendant upon trial at the same term, without allowing sufficient time 
to procure the attendance of witnesses. 

2. See facts showing sufficient cause for continuance or postponement of 
the trial of a case. 


Appgat from Goliad. Tried below before the Hon. D. 
D. Claiborne. 
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This cause was first tried in the court below on the 11th 
February, 1874, when a verdict of guilty was returned 
against Nancy Lott and Serena Lott, who were jointly 
tried. Defendants’ counsel moved for a new trial, which 
they obtained, and the cause was set for trial on the 12th 
of February, 1874. On the return of the first verdict, de- 
fendants’ counsel stated that his witnesses had gone to 
their homes, supposing they would not again be needed 
during the term, but that he would make an effort to se- 
cure their presence on the 12th. When the court met on 
the morning of the 12th, and the case was called, defend- 
ants’ counsel stated that he had himself gone to all the 
witnesses he could find, and requested them to attend court 
that morning, but that one of the defendants (Serena Lott) 
had told them that the case had been settled and they would 
not be needed. ‘The court was then asked to continue the 
case until the evening of the 12th, which was refused. The 
defendants then applied in form for a continuance, setting 

‘forth the facts above stated. The application was over- 
ruled, and defendants excepted. 

The facts show that some worshipers of African descent 
had assembled in a colored church in Goliad county, in 
January, 1874, when everything seems to have been con- 
ducted orderiy until the congregation was dismissed. After 
the service was ended, and a few had left the house, one 
Stepney Lott, a steward in the church, exclaimed, «I dare 
anybody to touch Anna Roak; if anybody dares to touch 
her, Pll put them out of the church.” Whether this was 
caused by hostile demonstrations by Naney Lott does not 
appear; but she was heard to reply, “ Why, cousin Step- 
ney, you would not put me out of the house for Anna, 
would you? I paid as ‘much for my seat as she did for 
hers.” ‘The steward’s excitement seems to have impaired 
his capacity to hear correctly, for he replied, “You paid 
as much as I did for mine, did you!” Nancy replied, «No, 
cousin Stepney, I can’t say that; and if you put me out for 
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yourself, it is all-right; but if you put me out for Anna, you 
won’t doit any more.” At this juncture Serena Lott was 
taken out of the house; but Nancy seems to have aban- 
doned her amiable mood, for she advanced on her cousin 
Stepney, who struck or pushed her. “She was working 
her hands as fast as she could, and fighting her best, but 
she said but little.” The steward, in the conflict, kicked 
over several benches, and talked loud and much, in which 
he was not singular, for most of the worshipers seem to 
have been doing the same thing. 

William Billups (another elder) testified that the duty 
of keeping order was imposed on himself as well as Step- 
ney, by their official positions, but that Stepney “raised the 
fuss,”’ and that, lifting his voice after the conflict, he cried, 
“Tam a man among men.” Whereupon the preacher, 
still in the church, who had preached that night, exclaimed, 
“Tama man among women.” Elder Billups testified that 
when the difficulty began several ‘had left the house, but 
they came back to see the fun.” 

Nancy Lott was found guilty, and fined twenty-five 
dollars. Motion for new trial overruled, and defendant 
appealed. . 


W. L. Davidson, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—This is an indictment 
against Serena Lott and Nancy Lott for disturbing relig- 
ious worship. It appears from the statement of facts that 
the case was tried first on the 11th day of February, 1874, 
when a verdict of guilty was rendered against both defend- 
ants, assessing a fine of five dollars against them. On 
their motion a new trial was granted, and the case was 
set for trial again on the next day, being 12th of Febrn- 
ary, counsel for defendants stating that the witnesses had 
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gone home upon the return of the verdict of the jury, but 
that he would try and get them back in time for the trial. 
When the court met on the morning of the 12th, and the 
case was called, the witnesses were not present. The de- 
fendants’ attorney stated that he had gone to the witnesses 
and told them to be in court at that time. But it appears 
that one of the defendants had informed the witnesses that 
they would not be needed during the term. Defendants’ 
attorney then asked that the case should be postponed until 
evening, when he could and would have the witnesses in 
court. This was refused by the court, and they applied 
for a continuance. The application was overruled, defend- 
ants excepted, and the case proceeded to trial. 

It is shown by the application for continuance that the 
absent witnesses had been in attendance on the previous 
day when the case was tried, and that they had been duly 
summoned as witnesses. The materiality of the testimony 
is shown, that the witnesses resided near town, and that 
their attendance could be procured in three or four hours. 
Under the circumstances, we think the trial should have 
been postponed for a few hours, as requested, if not con- 
tinued for the term. The case had been tried the day be- 
fore, and the witnesses had gone to their homes. The 
parties seem to have acted in ignorance of the fact that 
the case would be called for trial again at that term, when 
the witnesses were informed that they were not required 
to remain longer; and though the code makes provision, 
in some cases, that the cause may be again tried at the 
same or another term, the parties should have been allowed 
time to procure the attendance of their witnesses, under 
the circumstances shown in this case. On these grounds 
the judgment will be reversed, without considering at this 
time the other objections presented by the record. 


REVERSED AND REMANDED. 
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Jesse Hotcoms v. Tue Strate. 


INSANITY—NON-PROFESSIONAL WITNESSES.—Upon the trial of a plea 
of insanity, non-professional witnesses should be allowed to state 
their opinion as to the sanity of the party, as the result of their 
observation, accompanied with a statement of the facts observed. 


AppEAL from Cameron. Tried below before the Hon. 
W. H. Russell. 

Jesse Holcomb was indicted for ‘theft from a house. 
The plea of insanity was interposed in his behalf. 

On the trial, non-professional witnesses, after giving facts 
that came within their observation, were asked their opin- 
ion as to the unsoundness of mind of the defendant. 

The verdict was guilty, and judgment rendered. 

Motion for new trial was overruled, and defendant ap- 
pealed. 


Frank Me Manus, for appellant, cited 1 Green]. Ev., §§ 100, 
101, 254; 1 Bishop on Crim. Law, §§ 441, 478, 525, 528, 
568, 570; Wetmore v. Woodhouse, 10 Tex., 33; Hille- 
brant v. Brewer, 6 Tex. 45. 


George Clark, Attorney General, for the State. 


GouLp, Associate Justice.—The appellant was indicted 
and convicted of theft from a house, the main defense be- 
ing his insanity or want of mental capacity. 

The court refused to permit witnesses who testified to 
conduct of defendant, tending to show his mental defi- 
ciency, and who, from the length of time they had known 
defendant, would appear to have had good opportunities 
of forming an opinion, to give their conclusions or opin- 
ions as to his mental soundness. 

In this we think there was error. 

The law is believed to be well settled that non-profes- 
sional witnesses should be allowed to state their opinion as 
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to the sanity of a party, as the result of their observation, 
accompanied with a statement of the facts observed. (2 
Tred., 78; 25 Ala., 21; 1 Greenl. Ev., § 440, note 4; 2 
Bish. Crim. Pr., secs. 676-680.) 

The assignment of error seeks to revise the action of the 
court in refusing to incorporate a paper into the record or 
bill of exception. The assignment is wholly unsupported 
by anything in the record. 

The judgment is reversed and the cause remanded. 


REVERSED. 





Francisco MARTINEZ v. THE STATE. 


THEFT FROM A HOUSE—EVIDENCE.—An indictment for theft from a 
house cannot be sustained by proof that the stolen property was taken 
while hanging at and outside of the store door, on a piece of wood 
nailed to the door, facing and projecting towards the street. 


APPEAL from Bexar. Tried below before the Hon. 
George H. Noonan. 


T. G. Anderson and Shecks ¢ Sneed, for appellant. 


Browne, for the State. 


Reeves, Associate Justice.—The only question in this 
case is presented in the brief for the State: “Is an in- 
dictment for theft from a house sustained by proof that 
the stolen property was taken while hanging at and out- 
side of the store door, on a piece of wood nailed to the 
door, facing and projecting towards the street?” 

Burglary at common law is an offense against the seeur- 
ity of the habitation; the protection of the property being 
an incident, not the leading object. 

The precinct of the dwelling, the place where the occu- 
pier and his family resided, included only such buildings 

















1874. | .  Martrvez v. Tue State. ; 127 





Opinion of the court. 





as were used with and appurtenant to it, and these only, 
were the snbjects of burglary at common law; and to con- 
stitute this offense there must have been an actual or con- 
structive breaking and entry into the house. 

The English definition of burglary has been modified by 
statute in tl is and in other States so as to include offenses 
committed .n the day time as well as in the night, under 
certain circumstances and in other buildings than the 
dwelling-house. The idea of regarding the house as a 
place of security for the occupants and a place of deposit 
for his goods underlies all these statutes. By our code 
burglary is constituted by entering a house by foree, 
threats, or fraud at night, or in like manner by entering a 
house during the day and remaining concealed therein 
until night, with the intent in either case of committing:a 
felony. (Pas. Dig., art. 2359.) It is not necessary that 
there should be any actual breaking, except when the en- 
try is made in the day time. (Arts. 2360, 2361.) 

The code provides different degrees of punishment for 
theft committed in certain specified places, and for simple 
theft without regard to place. The article under which 
the defendant was indicted is as follows: ‘‘ If any person 
shall steal property from a house in such manner as that 
the offense does not come within the definition of burg- 
lary, he shall be punished by confinement in the peniten- 
tiary not less than two nor more tham seven years.” (Art. 
2408.) Where the house entered is a dwelling-house, the 
punishment of burglary is imprisonment in the peniten- 
tiary not less than three nor more than ten years. Where 
the house entered is not a dwelling-housc, the punishment 
is not less than two nor more than five years. In these 
cases the punishment is greater than that for theft in gen- 
eral, as defined by the code, where the property is under 
the value of twenty dollars. 

We are of opinion that the goods were not under the 
protection of the house, so as to make the taking theft 
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from a house in the meaning of the statute, and that the 
defendant was only liable to the punishment prescribed for 
simple theft. - 

The goods were not deposited in the house for safe cus- 
tody, but the witness says they were hanging out to attract 
customers or purchasers, 

The statutes of the States cited in the brief of counsel 
in general punish theft in a house, while other statutes re- 
ferred to punish theft from a house as does our code, and 
they seem to use these terms as meaning the same thing. 
A different rule would not admit of any definite applica- 
tion. 

A construction that would make the stealing of goods 
while exposed on the street, and not in the house, the same 
offense as stealing from the house, would be to lose sight 
of the distinction between different offenses and the differ- 
ent grades of punishment, and would introduce a latitude 
of construction too uncertain to be followed in the admin- 
istration of the criminal laws. 

The judgment is reversed and case remanded. 


REVERSED AND REMANDED. 





Ep. Jenkins v. Tur State. 


1. INSTRUCTIONS TO JURY IN CASES OF MURDER.—On trial for mur- 
der, it is sufficient, if, looking to the entire charge, the jury are given 
suflicient and appropriate instructions to enable them, by their ap- 
plication to the evidence, to correctly determine of which grade of 
offense the defendant should be convicted, 

2. SEPARATION OF JURY IN FELONY CASES.—A juror, on a trial for 
murder, leaving his fellows and the officer in charge of them stand- 
ing in the street, and barély eutering a saloon immediately on the 
street to get a cigar, being in full view and hearing of the officer and 
his fellows all the time, and having no conversation whatever with 
any one—such separation of the jury is no ground for reversal of the 
judgment, unless there was some reason to suppose wrong or injus- 
tice resulted from it to the prisoner. 
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AppreaL from Bexar. Tried below before the Hon. 
George H. Noonan. 

The jury returned a verdict of murder in first degree, 
and punishment by confinement for life in the penitentiary. 

The defendant urged a motion for new trial, because the 
court erred in the fifth charge given to the jury, in regard 
to the law, and because the verdict was “ contrary to the 
law and the testimony.” 

This motion was overruled, and notice of appeal given. 

The defendant was allowed to, and did, file an amended 
motion for new trial, for the reason— 

“That one of the jurors, Joseph Schuetz, who was im- 
paneled to try said cause, did separate from the balance 
of the jury, and went to the bar-room of one Jack Harris, 
after the jury had retired to consider of their verdict.”’ 

_ This motion was sustained by the affidavit of one H. 
McCormack. , 

Counter affidavits were filed explaining the separation, 
as stated in the opinion of the court. 

This motion was also overruled, and defendant appealed. 

Upon the trial, the court, after giving the statutory defi- 
nition of murder, continued its charge: 

4th. To convict Jenkins of the crime of murder in the 
first degree, you must be satisfied, from the evidence, 

1. That the defendant, Jenkins, shot Heckman, and that 
he did it purposely. 

2. That he shot him with the intent to take his life; and 

8. That he shot him with deliberate and premeditated 
malice. 

5th. Malice is either express or implied.. The evidence 
of express malice must arise from external circumstances. 
These external circumstances, indicating the design, may 
transpire at the time of the killing, as well as before that 
time; for although the killing may be upon a sudden diffi- 
culty, it may be attended with such acts of enormity, cru- 


elty, absence of passion, and cool, calculating method, as 
9 ‘ 
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will afford ample evidence to establish in your minds the 
conviction that the killing was the result of a sedate, de- 
liberate mind, and that Jenkins went to the place where 
Heckman was at work with a formed design and intention 
to take the life of Heckman. The length of time that in- 
tervened between the design so formed and its execution 
is immaterial, as the law, reason, and common sense unite 
in declaring that the apparently instantaneous act may be 
accompanied with such cireumstances as to leave no doubt 
of its being the result of premeditation. Consequently, 
however sudden the killing may have been, if the means 
used or manner of doing it indicate a sedate mind, and 
that Jenkins had formed a design to take the life of Heck- 


. man, such akilling is willful, deliberate, and premeditated, 


and the offense is murder in the first degree. 

(6th related to punishment, &e.) 

7th. If, however, you are cf opinion that Jenkins is not 
guilty of murder in the first degree, or if you have a rea- 
sonable doubt thereof, you will then inquire if Jenkins is 
guilty of murder in the second degree, as murder in the 
secoud degree is hereinafter defined. 

8th. Where a homicide is committed, and there is no 
proof before you of that express malice hereinbefore ex- 
plained, which would require you to find a verdict in the 
first degree, or, in other words, if the killing was done un- 
der the impulse of a sudden, rash, inconsiderate impulse, 
without previous preparation or premeditated desigu, man- 
ifesting no prearranged determination to take life; but 
where the deliberation to kill is formed and executed at 
the moment of the killing, malice wili be implied, and im- 
plied malice is a necessary ingredient to establish the crime 
of murder in the second degree. 

9th. If you believe from the evidence that Jenkins killed 
Heckman, but that the facts and circumstances as detailed 
by the witnesses do not disclose a formed design on the 
part of Jenkins to kill Ileckman antecedent to the killing, 
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and if you believe there is no proof of a concerted scheme, 
design, or plan to kill Heckman, yet that Heckman was 
killed by Jenkins under circumstances as indicated in 
charge 8th, then and in that event you will find a verdict 
of not guilty of murder in the first degree, and instead 
thereof you will find a verdict of murder in the second de- 
gree, and you will assess the penalty therefor at confine- 
ment in the penitentiary for a term of years that you may 
deem an adequate punishment, not less than five years. 


Shecks and Sneed, for appellant. 
George Clark, Attorney General, for the State. 


Moore, AssocraTE Justice.—We have given this case 
that consideration which the grave character of the offense 
of which the appellant is convicted unquestionably de- 
mands. But after a full and careful examination of the 
record, we are forced to the conclusion that it presents no 
ground for the reversal of the judgment. 

There are only two questions presented by the record 
for which it is claimed the judgment should be reversed. 
First, it is said the fifth paragraph of the charge given by 
the court did not sufficiently show the distinction between 
murder in the first degree and murder in the second de- 
gree, and was therefore calculated to mislead the jury. It 
was not the purpose of the court, by this paragraph of the 
charge alone, to draw the distinction between murder in 
the first and murder in the second degree. It was evi- 
dently intended by the paragraph, in connection with the 
preceding portions of the charge, to present to the jury 
such principles and rules of law as would enable them, by 
their proper application to the evidence, to say whether the 
defendant was guilty of murder in the first degree. Where 
the evidence is susceptible of a construction which would 
warrant a verdict of guilty in the lower degree, there is 
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unquestionably error if the court fails to instruct the jury 
upon this view of the case. But if, when we look to the 
entire charge, the jury are given sufficient and appropriate 
instructions to enable them, by their application to the evi- 
dence, to correctly determine of which grade of offense the 
person should be convicted, if guilty, this is all that is re- 
quired. Most assuredly, if murder in the first degree is 
properly defined and explained to the jury in one para- 
graph, the charge is not subject to objection, because the 
distinction betweer. it and murder in the second degree is 
not adverted to and explained therein, if the law as to it is 
also properly given in a subsequent part of the charge. 
Nor can it be said that the jury are liable to be misled 
merely by such an arrangement of the instruction given 
them by the court. 

A review of the facts does not lead to the conclusion, 
beyond all doubt, that it was necessary in this case for the 
court to instruct the jury upon murder in the second de- 
gree. But this was done in the eighth and ninth para- 
graphs of the charge, to which no objection was made. 
What we have said answers the literal exception taken to 
the charge as presented in the record. We suppose, how- 
ever, it must have been intended by the objection to this 
particular part of it to insist that it did not properly define 
murder in the first degree, but did so in a manner ealcu- 
lated to lead the jury to find appellant guilty of the higher 
grade of offense, when, under proper instructions, they 
might have found him guilty of the lower. But we cannot 
agree that the charge complained of is liable to any such 
objection. It clearly presents, we think, in view of the 
facts in this case, sound rules and correct principles of law 
for the guidance of the jury in determining whether or not 
appellant was guilty of murder in the first degree. The 
instructions are in strict accordance with the principles 
announced by this court in former decisions. 

The second ground upon which it is maintained the judg- 
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ment should be reversed is, the alleged separation of one 
of the jurors from his fellows. The code in express terms ° 
forbids, in cases of felony, the separation of the jury, after 
they are sworn and impaneled, until they have returned 
a verdict, unless by permission of the court, with the con- 
sent of the District Attorney and the defendant, and then 
in charge of an officer. (Code Crim. Procedure, arts. 605, 
607.) And certainly in capital cases it is of the utmost im- 
portance that this rule should be strictly observed; and 
the jurors themselves, as well as the officers of the court, 
should be careful to guard against even the slightest viola- 
tion of it. ‘We think there was an impropriety in the con- 
duct of the juror complained of in this case, which should 
have been avoided, though it is evident, if it can be said 
that the juror had separated from ‘his fellows, he did so 
nominally, rather than in sense and contemplation of law. 
Although the juror left his fellows and the officer in charge 
of them standing in the street, he barely entered the door 
of a saloon immediately on the street to get a cigar, was 
in full view and hearing of the officer and his fellows all 
the time, and had no conversation whatever with any one. 
(Jack v. The State, 26 Tex., 3.) 

But if we admit that this was such a separation of the 
jury as is forbidden by the code, it certainly is no ground 
for the reversal of the judgment, unless there was some 
reason to suppose wrong or injustice might have resulted 
from it to appellant. Article 672 of the Code of Criminal 
Procedure says: ‘“‘ New trials in cases of felony shall be 
granted for the following reasons, and no other:” after 
which it enumerates ten distinct grounds, but in none of 
these is it intimated that a new trial may be granted 
merely from the fect of the separation of the jury. The 
only ground here set forth under which it can be claimed 
the court may grant a new trial on account of the separa- 
tion of the jury, is the eighth, which reads: ‘* When, from 
the misconduct of the jury, the court is of the opinion that 
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the defendant has not received a fair and impartial trial, 
it shall be competent to prove such misconduct by the 
voluntary affidavit of a juror, and a verdict may in like 
manner, in such cases, be sustained by such affidavit.” 
But the record does not show the slightest reason to sup- 
pose that appellant has not received a fair and impartial 
. trial, consequently the court was not authorized to grant 
a new trial upon this ground. 

There is no error in ‘the judgment, and it is therefore 
affirmed. 

AFFIRMED. 





Betu Townsenp v. Tue State. 


1. CONTINUANCE—CRIMINAL PROCEDURE.—An affidavit for contin- 
uance, for want of witnesses who reside out of the county, is insuffi- 
cient, which fails to show the date of the issuance of attachments 
for such witnesses, and to whom the attachments were delivered. 

2. APPLICATION FOR CONTINUANCE, Which seeks to excuse the statutory 
acts of diligence, is defective if it fails to show the distance to the 
residence of the witnesses and the time necessary to have service of 
process npon them. 

3. PRACTICE IN SUPREME CouRT.—The action of the court in refusing 
a continuance must be shown by bill of exceptions, or such action 
will not be noticed on appeal. 


AppraL from Lavacca. Tried below before the Hon. 
W..H. Burkhart. 

Beth Townsend and two others were indicted in 1872 
for an aggravated assault and battery upon Augusta and 
Julia Addicks, females. 

Appellant, March 11,,1874, applied for a continuance 
for the testimony of three material witnesses residing in 
Williamson county. The diligence shown to secure their 
attendance is as follows: * 

‘«That subsequent to the finding of this indictment, M. L. 
McSelf, finding that there were several indictments against 
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him, absconded from this county, taking with ‘him the 
above-named witnesses, they being members of his family; 
that they used every means to conceal their whereabouts 
from the inhabitants of this county; that it is only within 
the last ten days or two wecks that defendants have been 
able to discover the whereabouts of these witnesses; that 
defendants have had two attachments issued for them.” 

The testimony was material and the application was stat- 
utory in other respects. The judgment recites that the 
motion for continuance “ was overruled, to which the de- 
fendants except.”” There was a verdict and judgment for 
$1,000 fine. Defendant appealed. 


Hancock, West & North, for appellant. 


George Clark, Attorney General, for the State, cited Bruton 
v. The State, 21 Tex., 346; Cooper v. The State, 19 Tex., 
449; Brown v. The State, 23 Tex., 199. 


GouLp, Associate Justice.—The appellant sues to re- 
verse this case on the sole ground that his application for 
continuance was improperly overruled. 

If the application be regarded as an attempt to show 
diligence, it is defective in not stating when the attachments 
issued, or in whose hands they were placed; nor is there 
anything in the record to supply this defect. 

If it be regarded as an attempt to excuse the want of 
diligence, it fails to show that, after the discovery of the 
place where the witnesses were to be found, there was not 
sufficient time to have the attachments served. For aught 
that appears, ten days or two weeks may have been ample 
time for that purpose. In applications addressed to the 
discretion of the court it must clearly appear that the 
continuance was improperly refused before the judgment 
will be reversed. (Lewis v. Williams, 15 Tex.,47; Tram- 
mell v. Pilgrim, 20 Tex., 160; Burrell v. The State, 18 Tex., 
729.) 
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It is to be remarked that there is no bill of exceptions 
to the ruling of the court on the application, but it is at- 
tempied to secure the same end by reciting ip the minutes 
of the court that defendant excepted. We have disposed 
of this case on the ground of the insufficiency of the ap- 
plication, but do not wish to be understood as holding that 
the minutes of the court can thus be made to answer the 
purpose of a bill of exceptions. 

The judgment is affirmed. AFFIRMED. 





JoHN Hoveuton v. Tue State. 


1. GAMING.—Betting, of itself, is not a vioiation of the Penal Code. It 
is the betting at games, tables, or banks which are prohibited, that 
constitutes the offense of gaming. 

2. GAMING TABLES.—The keeping or exhibiting of a table or game, 
licensed and permitted by law, does not come under the penalty 
attached to the keeping of a gaming table kept or exhibited for the 
purpose of gaming. 

3. BETTING ON A TEN-PIN ALLEY.—Betting on a licensed ten-pin alley 
did not constitute an offense prior to the act of 9th April, 1873. 


APPEAL from Williamson. Tried below before the Hon. 
E. B. Turner. 


Terrell § Walker, for appellant, cited Stearnes v. The 
State, 21 Tex., 695; Booth v. The State, 26 Tex., 203; 
The State v. Burton, 25 Tex., 420; Crow v. The State, 6 
Tex., 336; McElroy v. Carmichael, 6 Tex., 454; Kirkland 
v. Randon, 8 Tex., 10; The State v. Bishop, 8 Ired., 266; 
Harless v. United States, 1 Morris, (Iowa,) 169; The State 
v. Mosely, 14 Ala., 390; The State v. Allaire, 14 Ala., 485; 
Huff v. The State, 2 Swan, 279. 


George Clark, Attorney General, for the State. 


Moors, Associate Justice.—The appellant was indicted 
at the March term, 1878, of the District Court of William- 
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son county, for “unlawfully keeping and exhibiting a cer- 
tain gaming device called ten-pins, on which money was 
then and there bet.” 

The evidence upon which the appellant was convicted of 
the offense of which he is charged by the bill of indictment 
was his admission, made, it seems, from the statement of 
facts on the trial, that he “had been engaged for eleven 
months just prior to the finding of the indictment in keep- 
ing a ten-pin alley, and during that time money had been 
bet on the regular game of ten-pins played in said alley; 
that said ten-pin alley was kept open for the public, and 
that those who played at the game of ten-pins were per- 
mitted to bet on the same when they desired to do so,”’ 
In defense, appellant proved that the license tax assessed 
by law had been paid upon said alley during the time it 
was kept by him, as previously admitted. 

Upon this evidence the jury returned a verdict against 
appellant, and the court overruled his motion for a new 
‘trial, in which we are clearly of the opinion there was 
error. 

As the instructions given the jury are not in the record, 
the case was probably submitted, by consent, upon verbal 
instructions. We are consequently unable to tell the pre- 
cise view of the law entertained by the court below. It 
seems probable, however, from the brief of appellant’s coun- 
sel, that it was believed by the learned judge who presided 
on the triai of the cause in the District Court, that the 
offense charged in the indictment was, “ under the authority 
of the case of Wolz v. The State, 33 Tex., 335, sufficiently 
established by the evidence to support the verdict. It 
must be admitted that some parts of the opinion in that 
ease tend to support the conclusion that betting on any 
character of table, whether licensed or unlicensed, kept or 
exhibited for playing games of skill or chance, is illegal, 
and subjects the keeper of such table to indictment. An 
examination of the case, however, shows that this view of 
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law, if entertained by the judge by whom the opinion was 
prepared, was not necessary to support the judgment. 
But if it was, it is, we think, contrary to the true construc- 
tion of the code, and is in direct opposition to the case of 
Stearnes v. The State, 21 Tex., 695, and cannot receive our 
approval. While, unquestionably, it is the-purpose of the 
law to punish the keeping or exhibiting for the purpose of 
gaming all gaming tables, or banks of any name or des- 
cription, or if used for gaming, whether they have any 


‘name or not, aud that every species of gaming device 


known by the name of table or bank, and any or ali games 
which in common language are said to be dealt, kept, or 
exhibited, are prohibited, it is equally evident that it was 
not the purpose of the law to forbid or punish the exhib- 
iting tables or the playing games which were expressly 
licensed. Betting, of itself, is not a violation of the code. 
It is the betting at games, or on tables, or banks, which 
are prohibited, that constitutes the offense of gaming which 
the law seeks to suppress. So, likewise, it is not the keep- 
ing or exhibiting of a table or game licensed and permitted 
by law which comes under the penalty attached to the 
keeping of any gaming table kept or exhibited for the 
purpose of gaming, although wagers may be laid upon the 
games played upon such licensed table. 

What we have said is to be applied, of course, to the 
law as it was at the time the present indictment was found, 
and has no reference to indictments under the present law. 

The judgment is reversed, and the case remanded. 


REVERSED AND REMANDED. 
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H. L. Wise v. Tue Strate. 


JiMBEZZLEMENT.—See an indictment for embezzlement, held to be suf- 
ficient. 


AppPEAL from Harris. Tried below before the Hon. 
Samuel Dodge. 


Garnett § Garnett, for appellant, cited The State v. John- 
son, 21 Tex., 775. 


~ George Clark, Attorney General, for the State. 


GouLp, Associate JusticE.—The record in this case pre- 
sents the single question of the sufficiency of the indict- 
ment. 

That part which is objected to is as follows: ‘“ That H. 
L. Wise, late of the county aforesaid, on the 5th day of 
the month of March, in the year of our Lord one thous- 
and. eight hundred and seventy-three, in the said county 
of Harris, in the State of Texas, with force and arms, and 
then and there the clerk and agent of A. J. Ward, E. C. 
Dewey. J.S. Sellers, and N. Patten, partners, under the firm 
name and style of Ward, Dewey & Co., and as such agent 
and clerk the said H. L. Wise was then and there intrusted 
to collect, receive, and take into his possession the moneys, 
goods, and property belonging to the said Ward, Dewey & 
Co., and then and there, as the agent and clerk of the 
said Ward, Dewey& Co, he, the said H. L. Wise, did then 
and there receive from Loudon, and took into his 
possession, the sum of thirty-six dollars in United States 
currency,” alleging the embezzlement of said United 
States currency by defendant. 

It is objected to this indictment that it is not alleged by 
whom the ageney of Wise for Ward, Dewey & Co. was 
created, nor by whom he was intrusted to receive the 
money of Ward, Dewey & Co., and that the purpose of the 
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agency is not distinctly alleged. In support of these ob- 
jections, the case of The State rv. Johnson, 21 Tex., 775, 
is referred to. In that case the indictment charged that 
the defendant, “clerk, (of a lodge of Odd Fellows,) did re- 
ceive as clerk as aforesaid,” &e. The court say that it 
should have been alleged that it was the duty of the clerk 
to receive or keep the money of the lodge. The indict- 
ment was held defective, because it did not distinctly state 
“that defendant had the possession or care of the money by 
virtue of his clerkship.” 

In this case the indictment alleges that defendant was 
intrusted, as the clerk and agent of Ward, Dewey& Co., 
with the collection and receipt of their money, and this 
averment, in connection with the averment that as such 
clerk and agent he did receive the money, sufficiently 
shows that it was his duty as clerk to receive it, and that 
it was received by virtue of his clerkship. The averments 
of the agency, and that he was intrusted as such to collect 
and receive, conform to established precedents, and are 
not deemed by us defective in the particulars pointed out. 
(See Whart. Prec., 210.) 

The judgment is affirmed. 

AFFIRMED. 





C. J. Futter v. Tue State or Texas. 


OBSTRUCTING PUBLIC ROADS.—Article 2090, Pas. Dig., making the 
penalty for obstructing public roads a fine of not less than three 
nor more than ten dollars for each and every day such obstruction 
remains, is repealed by the act of February 8, 1858, which provides a 
different penalty. 


AppraL from Fannin. Tried below before the Hon. W. 
H. Andrews. 


Maxey § Chenoweth, for appellant. 
George Clark, Attorney General, for the State. 
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Reeves, Assocrate Justice.—This is an appeal from a 
judgment of the District Court of Fannin county, rendered 
against the appellant for obstructing a public road. The 
jury assessed a fine of one thousand and fifty dollars, and 
the motion for a new trial being overruled, and judgment 
being entered against appellant for that sum, he appeals, 
and assigns for error the overruling of his motion, as 
follows: 

1. The verdict of the jury is contrary to the law and 
the evidence. 

2. The facts show that the offense, if any had been com- 
mitted, was barred by the statute of limitations. 

3. There was no evidence that the defendant obstructed 
the road. 

The indictment charges that the appellant obstructed a 
certain public road leading from Bonham to Warren by 
erecting across it a certain fence, and allowing the same to 
remain so obstructed from the 15th day of September, 1871, 
to the 1st day of September, 1872. Counsel for both par-: 
ties in their briefs agree that the indictment is founded 
on article 2090 of the Digest. It is further contended by 
appellant that the indictment is not grounded upon the 
law governing the case. Article 2090, above referred to, 
provides: ‘If any person shall erect any fence or build- 
ing, or dig any ditch, or throw up any mound of earth in 
any street or public road or square, or do any other act 
not authorized by law that shall obstruct the public use 
thereof, &c., he shal! be fined not less than three nor more 
than ten dollars for each day such unlawful obstractions 
shall remain.” This is article 429 of the Penal Code, as 
found in Oldham & White’s Digest, and took effect in 
February, 1857. If the indictment is grounded on that 
article it cannot be sustained, as its provisions are super- 
seded by the act of February 8, 1858; and though repeals 
by implication are not favored, yet, in view of the provis- 
ions contained in this act on the same subject, but affixing 
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a different penalty, and to be enforced in a justice’s court 
on giving notice by citation, as in other cases, we think 
it must be so regarded, and that it repeals the former 
act. It provides, among other things: ‘If any person 
or persons shall erect, or cause to be erected, across any 
public road, any bar or fence, or fall any tree or brush, 
or impediment of any kind whatever, and shall not remove 
such impediment within twenty-four hours, he or they 
shall forfeit and pay the sum of three dollars for every 
day the impediment shall remain in such road, upon con- 
viction thereof before any justice of the peace in the county 
having jurisdiction thereof: Provided, That the parties so 
offending shall have at least five days’ notice by citation, 
as in other cases: Provided, further, Nothing herein con- 
tained shall subject the party removing said road to dam- 
ages, where the same is done to straighten said road through 
inclosures, or where the removal shall not render the road 
more inconvenient to the public.” Compared with the 
language used in the indictment in describing the offense, 
it is not improbable that the draftsman may have referred 
to this statute. But if such was the intention, it is not suffi- 
cient to support a conviction for want of appropriate aver- 
ments to bring the case within the terms of the act, and, 
besides, the penalty is to be enforced by a proceeding 
before a justice of the peace. (Art. 5072.) 

By article 2034 of the act of February 11, 1860, it is pro- 
vided: “If any person shall obstruct or injure, or cause to 
be obstructed or injured, any public road or highway, &c., 
or shall continue such obstruction so as to render the same 
inconvenient or dangerous to pass, or shall do any other 
act or thing that would be deemed and held to be a nui- 
sance at common law,:shall be guilty of a misdemeanor, 
and, on conviction by indictment, fined in any sum not 
exceeding five hundred dollars, and upon conviction, the 
judge trying the case shall order the sheriff to abate such 
nuisance at the expense of the defendant, to be taxed in the 
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hill of costs.” It is clear that thé indictment was not 
founded on this act, nor was the evidence sufficient to war- 
rant a conviction under this or the former act of February, 
1858, if the latter was in foree.. It was not satisfactorily 
shown that the defendant erected the fence across the road, 
or that he continued the obstruction, or was so connected 
with it as that it would not be barred by limitation, and 
render him liable to the penalty for violating the act of 
1860, if the indictment had been framed with reference to 
its provisions. 

This act is still in force, and not within the repealing 
section of the act of August 4, 1870, entitled “* An act to 
authorize county courts to levy a road tax and to improve 
roads and bridges.” (General Laws, 1870, p. 44.) 

As the ease is presented, the judgment is reversed and 
ease dismissed. 


J{EVERSED AND DISMISSED. 





Paag, Peet & Moran v. Joun H. Payne. 


J. LIMITATION.—A suit brought for a balance due upon a bill of goods 
furnished on the written order of defendant, promising payment 
therefor, is not barred in two years from the accrual of the cause of 
action. 

2. CAUSE OF ACTION.—The written order is the ground and foundation 
of the action. The filling of the order is the consideration upon which 
the promise in the order is based, and which may be proved by 
parol. 


AppraL from Hunt. Tried below before the Hon. W. 
H. Andrews. 

On 12th January, 1874, Page, Peel & Moran sued J. H. 
Payne fora balance due upon a bill of goods set out in 
the petition and furnished upon the order of Payne, as 
follows: 
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“ PayNe’s Storn, Hunt Co., 
*€ April 19th, 1871. 

‘“‘Messrs. Paar, Pert & Moran. 

“ Gents: Please fill the following order, and charge to 
my account. ° ° rs ” a ; ° 

“Prompt payment will be made for above goods and 
also for what is due you on back accounts. Do the best for 
me you can, and oblige, 

‘* Your serv’t, J. H. Parns, 

“per C.” 


The defendant plead the statute of limitations of two 
years. 

A jury was waived, and upon the plea of limitations 
judgment was rendered for defendant, and Page, Peel & 
Moran appealed. 


Upthegrove & Cushman, for appellants, cited Sublett v. 
McKinney, 19 Tex., 444; Roberts on Frauds, 107; Pas. 
Dig., art. 4606. 


W. C. Jones, for appellee. 

I. There is no error in the judgment of the court. The 
defense is fully made out by the proof, and the account 
was clearly barred at the commencement of this suit, un- 
less it was an account current between merchant and mer- 
chant, and the District Court rightly held that was not in 
the sense intended by the statute, as it was but a single 
purchase of a bill of goods, all the items, both debits and 
credits, being on one side only. (See Sayles’ Practice, 2d 
ed., sec. 236; Guichard v. Superveile, 11 Tex., 522; Lea- 
vitt v. Gooch, 12 Tex., 95; Judd v. Sampson & Co.,.13 
Tex., 19.) : 

II. The order can in no sense be taken as the foundation 
of the suit, and could not bring it under the statute of four 
years. If the order, or, in other words, the request to’ for- 
ward the goods, had never been filled, no action could accrue 
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upon it, and plaintiffs’ cause of action, if at all, accrued at 
the date of filling the order. The case of Sublett v. McKin- 
ney, 19 Tex., 438, cited by appellants, is not an authority 
in point. That was a suit by an accommodation acceptor 
of a bill of exchange against the drawer after the accom- 
modation acceptor had been compelled to pay it. And 
the court rightly held that the accommodation acceptor is 
to be regarded in the light of a surety. 


Moore, Associate Justice.—This suit was brought by 
appellants for a balance alleged to be due and owing them 
for a bill of goods filled on the written request of appellee. 
On the trial below a jury was waived, and, by consent of 
parties, the case was submitted to the judge, by whom 
judgment was rendered in favor of appellee, upon the 
ground that the suit, not having been brought by appel- 
lant, within two years next after the accrual of this cause 
of action, was barred by the statute of limitation. In 
the view taken of the case by the judge, appellants’ action 
was not, as they insist, grounded upon a contract in writ- 
ing, but was founded upon an account for the goods’ 
and wares sold appellee. Inu this conclusion we are of 
the opinion the court erred. Appellants in their peti- 
tion set forth and allege as the foundation of their action 
appellee’s written order or request for the goods he wished 
appellants to forward him, and in which he expressly un- 
dertakes and promises to make prompt payment; and in 
connection with this order they present, as a part of their 
petition, a copy of the bill of goods forwarded to appellee 
as requested. It is undeniably true, as appellee insists, if 
his order or request to forward the goods had never been 
filled, no action would have accrued upon it. It must 
also be admitted that appellants’ cause of-action did not 
accrue until the date of the filling of the order. But we 
cannot perceive how these concessions tend to prove that 
the action is not grounded upon appellee’s written obliga- 
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tion and agreement to pay the reasonable value of the 
goods sent him by appellants upon the faith of this prom- 
ise to pay for them. It is an elementary principle, if a 
promise is made upon condition, until the performance 
of the condition there is no consideration to support it; 
but on performance, it is clothed with a valid consideration 
which relates back to the promise, and it then becomes 
obligatory. Appellee, by his letter, requested appellants 
to forward him the goods, and promised, on condition ap- 
pellants would comply with his request, he would make 
prompt payment for them. It is a promise on his part, 
without consideration until the condition is performed by 
appellants, but as soon as this is done the performance 
relates back to the promise, and furnishes ample consid- 
eration to support the promise to pay contained in the 
letter upon which the suit is brought. The filling of the 
order is the consideration to support the promise, and 
though this is proved by parol, still the writing is the 
ground and foundation of the action. The appellants 
were, therefore, entitled to recover the amount shown by 
the evidence to be due them; and the judgment of the 
District Court must be reversed, and judgment rendered 
in this court in their favor for the same. 





REVERSED AND REMANDED. 








Tue State v. W. B. Bristow. 






BETTING ON A BILLIARD-TABLE.— An indictment for betting on a bil- 
liard-table should show that the table was used as a gambling device 
to evade the law, and not for the usual game of billiards. 











Tried below before the Hon. 





AppEAL from Lavacca, 
W. H. Burkhart. 
Appellee was indicted for betting on a ‘‘ gaming table” 
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* * commonly called a “billiard-table.” The indict-— 
ment was quashed, and the District Attorney appealed. 


George Clark, Attorney General, for the State. 
Hancoek, West & North, for appellee. 


Reeves, Assoctate Justice.—The indictment in this 
cause charged that the defendant and one James Owens 
“did willfully and unlawfully bet on a certain gaming-table 
kept for the purpose of gaming by William Kroschel, which 
said table is commonly called a billiard-table.” ; 

The indictment was quashed by the court on the ground 
that it charged no offense against the defendant. Articles 
412 and 418 of the chapter relating to gaming was amended 
first by the act of December 16, 1863, and again on the 
11th May, 1871, and afterwards on the 9th April, 1873. 
Billiard-tables are not mentioned by name, if referred to 
at all, in the original articles or in the amendments. To 
prevent any misapprehension as to whether certain games 
are included within the meaning of the statute, it is de- 
clared that certain games, specified by name, are included 
within the meaning and intention of these articles, but not 
enumerating billiard-tables among the number; but after 
enumerating the games intended to be prohibited, the same 
article (2050) provides that “any game played for money 
upon a billiard-table, or table resembling a billiard-table, 
other than the game of billiards licensed by law, is pun- 
ishable under the provisions of this chapter.” While it 
was obviously the intention to include every species of 

. gaming device known by the name of table, or bank, or 
without a name, it cannot be supposed that it was intended 
to prohibit the game of billiards as licensed by law. If it 
was used as a gambling device to evade the law, and not 
the usual game of billiards, it should have been so averred 
in the indictment. The charge fails to set forth with sufli- 
cient certainty that the alleged gaming, as applied to bil- 
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liards, was prohibited by the code, and fails to show by 
negative averment that it is not the licensed game of 
billiards. ; 

The District Court sustained the exception and dismissed 
the case, and in this we think the court did not err, and the 
judgment is affirmed. If the law has been violated, the 
offense does not appear to be barred, and the wrong may 
be redressed on a proper bill of indictment. 


JUDGMENT AFFIRMED. 





RANKIN WINKFIELD V. Tue State. 


1. CONTINUANCE.—An application for continuance, made by one in- 
dicted for murder, which is based on the absence of a witness by 
whom defendant expected to prove that deceased had been seen in 
bed with defendant’s wife, and that the fact had been communicated 
to the aecused ‘‘a short time before the killing took place,’ is too 
vague with reference to time, and is insufficient. 

2. CONTINUANCE.—Such evidence could only be material to reduce the 
offense from murder to manslaughter, by establishing ‘tadequate 
eause,”? and the time which intervened between the communication 
of the fact to the defendant and the homicide should be definitely 
stated, and with such certainty as to enable the court to determine 
whether there had been reasonable time for passion to subside. 

3. CHANGE OF VENUE.—After an application for change of venue has 
been made, under art. 2994 of Pas. Dig., on account of prejudice, 
the court may examine other witnesses for the purpose of determin- 
ing the truth of the matters alleged in the application. 

4. CHANGE OF VENUE.—The issue presented by an application for 
change of venue involves not only the general character for truth of 
those who make the supporting affidavits, but also their means of 
knowledge, their intelligence, and their relation to defendant. It 
may also embrace the notoriety of the particular offense of the party 
slain, or of the defendint himself, and an inquiry into the settled 
conviction of a large portion or the whole of a community, as to par- 
ticular offenses or classes of persons. 

5. CHANGE OF VENUE.—On application for change of venue based on 
alleged prejudice, the affidavits of credible witnesses who swear af- 
firmatively are much more reliable and should have much more 
weight than those which are merely negative in their character. 
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AppraL from Gonzales. Tried below before the Hon. 
Henry Maney. 


A. S. Chevalier, for appellant. 
George Clark, Attorney General, for the State. 


Rozserts, Curer Justice.—The defendant was indicted 
and convicted for murder in the first degree, and his pun- 
ishment was fixed at hard labor in the penitentiary for life. 

The facts, as exhibited in the evidence, were, that Rankin 
Winkfield and his wife, Venus, had been. married for a 
number of years, but had not lived together for more than 
a year, and he had been at her house but twice during the 
year; that the deceased, Alfred Ray, was frequently at 
Venus’ house; would come there sometimes late at night, 
and was quite intimate with her; she washed his clothes. 
One witness stated that a few days before the killing he 
heard defendant say, in speaking of the deceased, “that he 
would get away with him, if he did not mind.” The de- 
fendant and his wife, Venus, the deceased, Alfred Ray, 
Ellen Harris, daughter of Venus, and another little daugh- 
ter of Venus, and Sarah Phelps, all freedmen and freed- 
women, had been picking cotton on the farm of Mr. Kin- 
dred on the day of the killing. On that evening Venus, 
her two daughters, and Sarah Phelps were traveling on 
the road to George McKean’s place, some walking and 
some riding, when they were overtaken by deceased, Al- 
fred Ray, on horseback, and upon the suggestion of Venus’ 
daughter, (Ellen Harris,) those that were walking were 
taken up on the horses to ride. Venus got up behind Al- 
fred Ray, who also took up before him her little daughter. 
Sarah Phelps got up behind Ellen Harris, and thus the 
party moved on about ten miles. George McKean and 
another freedman, Ben Hodges, were traveling along the 
same road, a short distance behind said party, with an ox- 
wagon, George McKean driving it, going from and to the 
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same places as the others, when the defendant rode up and 
asked Ben Hodges to give him a six-shooter of George Mc- 
Kean’s that was in the wagon, which being handed to him, 
he rode off with it. By this time it was just after dark. 
The defendant rode up slowly along the road to the party 
first mentioned and shot Alfred Ray in the left side of the 
back, who fell off after riding a short distance, and said, 
“Folks lay me out, for lam hurt.” Venus said to Rankin 
Winkfield, “ What made you kill that man?” Te replied, 
‘‘ Because you are my wife, and you have got that man fol- 
lowing after you.’ He then rode off at a moderate pace 
along the road towards his home. Ben Hodges, who had 
handed defendant the pistol, heard the report of it, and 
coming up, found Ray wounded, the women remaining 
with him where he fell. Alfred Ray was carried to Mc- 
Kean’s house, where he died from this wound in two days 
afterwards. It was examined by a physician and pro- 
nounced to be mortal, as it proved to be. 

Such a state of facts might well justify a verdict for mur- 
der in the first degree, the killing being shown by the evi- 
dence to have been a deliberate act of revenge threatened 
beforehand. 

The defendant, by his counsel, contends that the convic- 
tion is erroneous on three grounds, presented in his bill of 
exceptions taken upon the trial of the cause: Ist, in the 
court overruling the application for a continuance; 2d, in 
the court overruling the motion for a change of venue; and 
3d, in the court overruling the motion for a new trial. 

The defendant stated in his application for a continuance 
that he expected to prove by Margaret Deel and Fayette 
Waller that they had seen the deceased, Alfred Ray, in 
bed with his wife Venus, and that they had told him of 
that fact a “‘short time before the killing took place.” 

The object of this evidence was to reduce the offense to 
manslaughter, by establishing adequate cause, in the Jan- 
guage of the code, ‘adultery of the person killed with the 























1874. ] WrneFrevp tv. Tue Strate. 151 





Opinion of the court. 





wife of the person guilty of the homicide, provided the 
killing occur as soon as the fact of an illicit connection is 
discovered.” (Pas. Dig., art. 2251.) 

This presupposes that such a discovery would arouse 
a degree of passion, which for the time would dethrone 
reason and suddenly impel the person thus aroused to vio- 
lence against the offender. Such passion so aroused, how- 
ever, could be held to be adequate cause only until there 
had been reasonable time for such passion to subside. It 
would only be where it was made to appear that such cool- 
ing time had not elapsed that it would be available to mit- 
igate the offense. The time, as well as the intervening 
circumstances between the discovery and the killing, be- 
come thereby most material to enable the court, in an 
application for a continuance, to determine the materiality 
of the desired evidence. The terms, “a short time before 
the killing,” with none of the attendant circumstances 
stated, could convey no determinate idea of time to the 
court which would enable it to judge of whether there had 
or had not been reasonable cooling time between the dis- 
covery and the killing. The expression, ‘a short time,” 
standing by itself, is relative, not definite, and not certain 
to a common intent. It may mean different periods, as 
used by different persons, or as used in reference to differ- 
ent subjects. It may, when thus used, mean ten minutes, 
one hour, one day, one week, or a month. Its elastic prop- 
erty may render its use in judicial proceedings, when time 
is a material matter, a cover for a false impression, where 
the detailed exposition of the attendant circumstances and 
intervening occurrences by which the time could be meas- 
ured or the statement of the minutes, hours, or days, woukd 
not answer the purpose of the deception, whether designed 
or accidental. 

From its general uncertainty, therefore, its use cannot 
be tolerated in a matter of this kind, where the time inter- 
vening between the discovery of the alleged fact and of the 
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killing enters into the very essence of the defense sought 
to be established by the witnesses. 

We cannot hold that the court erred in overruling the 
application for a continuance on an application thus made. 

The motion for the change of venue was made upon his 
own affidavit, supported by that of six others, to, the effect 
that there existed in Gonzales county so great a prejudice 
against him that he could not obtain a fair and impartial 
‘trial in said cause. In opposition to this, quite a large 
number of persons testified that they lived in different por- 
.tions of said county, where they were well acquainted, and 
that they never heard of any such prejudice, and believed 
that if it existed they would have heard of it; that such a 
prejudice might exist without their knowing it, but they 
thought it could not. One witness, Thomas H. Spooner, 
swore that since the killing had occurred he had registered 
the voters of that county; that he was satisfied there were 
one thoasand jurors in the county who knew nothing 
about and never heard of this defendant; that over six or 
eight hundred of them lived west of the river, not more 
than six or eight of whom, as he supposed, ever heard of 
the defendant, and that he was satisfied he could obtain a 
fair trial. Another witness, James F. Miller, swore that 


he was well acquainted in the county, and never heard of 


such prejudice; that if it existed he thinks he would have 
known it; he thinks the defendant could obtain a fair 
trial, because there were eight hundred or a thousand 
jurors in the county who never heard of the defendant; 
that the deceased, Alfred Ray, was a freedman, but little 
known, whose killing created no excitement in the county; 
that he knew the parties who made the affidavit in support 
of defendant’s motion; that they were ignorant freedmen, 
living in the extreme eastern portion of the county, and he 
was satisfied that their acquaintance in the county would 
not enable them to know the facts in regard to which they 
testified. 
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The Code of Criminal Procedure provides that ‘‘a change 
of venue may be granted on the written application of the 
defendant, supported by his own affidavit, and the affidavit 
of at least two credible persons, residents of the county 
where: the prosecution is institutéd, for either of the fol- 
lowing causes,” (one of which is the prejudice, as stated 
in this case,) “the truth and sufficiency of which the court 
shall determine.” Under this provision the existence of 
the prejudice, so great that the defendant cannot get a fair 
and impartial trial in the county, is a fact, the truth of 
which the court must determine. If the witnesses are 
unknown to the judge, he could not know that they were 
such credible persons as the code requires, and to find 
that out he must institute an inquiry in some mode or 
other. The issue presented to him involves more than 
their general character for truth. It embraces their means 
of knowledge, their intelligence, and their relation to the 
defendant. It may also embrace the notoriety and char- 
acter of the transaction, or of the party slain, or of the 
defendant himself. And it may also embrace the settled 
conviction of a large portion or the whole of the commu- 
nity as to particular offenses or classes of persons. Some 
or all of these matters entering into the issue, information 
upon them is often absolutely necessary to an intelligent 
decision, which is often a delicate and difficult duty to 
perform. The very existence of a strong and prevalent 
prejudice may sometimes be the means of showing, by the 
negative testimony of numerous witnesses, that it does not 
exist. On the otber hand, the facility of procuring two or 
three persons to make the necessary affidavit, whose gen- 
eral character for veracity is not known, and therefore 
cannot be impeached, would work a great evil in the 
administration of the law if other matters than their 
credibility could not be inquired into. In all such cases 
affirmative evidence, such as that given by Thomas H. 
Spooner and James F. Miller, is much more reliable, and 
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should have much more weight, than negative evidence, 
as from its nature it must necessarily have. 


In construing this provision of our code, we cannot say 


that the admission of equnter affidavits, in trying the issue 
presented to the judge, is erroneous. It is simply a case 
where the highest qualities of the judge are called into 
requisition to stand forth as the fearless protector of the 
persecuted and oppressed prisoner on the one hand, or, on 
the other, with cautious scrutiny to prevent the evasion 
of the due execution of the law by a strongly-backed 
criminal. 
We see nothing in this case to induce the belief that 
the court did not act correctly in determining the matter. 
In a civil case, it was held not to be error in a judge to 
refuse to hear counter affidavits, and the opinion is ex- 
pressed that they are inadmissible. (Salinas v. Stillman, 
25 Tex., 16.) In a criminal case determined under the 
code, it was held that they were admissible, and the refu- 
sal of a judge to change the venue upon the strength of 
them was not error. (Cotton v. The State, 32 Tex., 637.) 
In following that decision, it is not necegsary now that 
we should adopt or sanction the view expressed that, in the 
performance of this duty, the District Judge acted under 
a personal and not under a legal discretion, conferred by 
the statute, which was not subject to revision in this court. 
The motion for new trial was based partly upon the affi- 
davit of counsel, in substance, that had he not deemed the 
affidavit sufficient, he was warranted, by the previous con- 
versation with his client, to have stated in it that defend- 
ant “expected to prove, by Margaret Deel aud Fayette 
Waller, that they saw deceased in bed with defendant’s 
wife, and came and told defendant, and defendant said he 
immediately sought and killed deceased.’’ 
It may be answered that this still would not have dis- 
-closed the facts, the length of time, and circumstances 
which would have enabled the judge to determine the 
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materiality of their evidence, in connection with the facts 
developed on the trial. If they existed, it would have 
been easy to state them, and it could have been done after 
the trial without any danger of prejudice to the defendant, 
whatever might have been the policy for not developing 
them accurately in detail before the trial. 

The defendant also made an affidavit in support of the 
motion for a new trial, in which, among other things, he 
stated that Margaret Deel was sick in child-bed, and could 
not possibly attend court as a witness for him. If it had 
been affirmatively shown that Margaret Deel was a mate- 
rial witness for him in a way to be appreciable by the pre- 
siding judge, still it was: not shown when or from whom 
he ascertained this fact, whether or not he knew it before 
the trial, and if so, what excuse he had for not disclosing 
it in his application for continuance. 

On the motion for new trial the whole matter was be- 
fore the court, under the then increased opportunity of 
judging whether or not defendant had been fairly tried, 
Without injury from any rulings made in the case. It is 
fair to presume that due weight was given to everything 
properly presented which could affect the real merits of 
the case. 

There is nothing presented in the record that would 
cuable a revising tribunal to determine that the defend- 
ant’s conviction was erroneous, and therefore the judg- 
ment is affirmed. 


AFFIRMED. 





Tue State v. B. F. Homan. 


PLAYING AT CARDS.—An indictment against several defendants for 
unlawfully playing at cards must charge that the defendants played 
with each other, or that they are charged with separate offenses, 
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APPEAL from Milam. Tried below before the Hon. J. 
M. Onis. : 


George Clark, Attorney General, for the State. 
No brief for appellee. 


Reeves, Assoctatr Justice.—The defendant and another 
party were indicted at the September term, 1871, of the 
District Court of Milam county, for playing at a game of 
cards in the town of Cameron, describing the place where 
the parties played. The defendants excepted to the indict- 
ment on two grounds: 

1. It does not show any offense known to our statutes, &c. 

2. The indictment is insufficient, because it does not 
charge the defendants with playing at a game with cards 
with each other, nor does it show that they are charged 
with separate offenses. 

The court sustained the exceptions and quashed the in- 
dictment, and the State appeals. 

In the case of Parker v. The State, 26 Tex., 204, the 
indictment charged the parties with playing at a game with 
cards, but did not charge that they played with each other, 
nor did it appear that they were indicted for separate ofs 
fenses, and the indictment was quashed on these grounds, 
referring to Lewellen v. The State, 18 Tex., 538. These 
cases were followed by the court in the cases of The State 
v. Roderica and another, 35 Tex.,507; James Galbreath and 
others ». The State, 36 Tex., 200; Herron and another v. 
The State, 36 Tex., 285; the court saying if the question 
was an open one they should incline to the contrary opinion. 

On the authority of these cases, we must hold that the 
indictment was defective, and that the court did not err in 
sustaining the exceptions thereto. 


JUDGMENT AFFIRMED. 
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Wi1iaM Hitt v. Tne Srare. 
INDICTMENT.—In an indictment for stealing from the house of A an 
article which belonged to'B, it is not necessary either to allege or 
prove that the article stolen was either under the control of or be- 


longed to A. 


AppraL from Washington. Tried below before the Hon. 
I, B. McFarland. 


Hine and Breedlove g Ewing, for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Carer Justice.—The defendant was convicted 


for stealing from the house of Kerr a bottle of whisky, the’ 


property of Eddins, in the possession of Eddins, and upon 
full proof thereof, as charged, his punishment was assessed 
at two years’ confinement in the penitentiary. 

It is objected that the conviction was erroneous, because 
the property was not alleged and proved to belong to or 
to be under the control of Kerr, the owner of the house. 
We do not think this objection tenable. The article of 
the code under which the defendant was indicted reads as 
follows, to wit: ‘If any person shall steal property from a 
house in such manner as that the offense does not come 
within the definition of burglary, he shall be punished by 
confinement in the penitentiary not less than two nor more 
than fifteen years.” (Pas. Dig., art. 2408.) 

The terms of the statute show that it was intended to 
give the property stolen from a house the same protection 
as in cases of burglary, although from the time and cir- 
cumstances under which it was stolen, it did not fill the 
full measure of that offense. By an examination of the 
cases and precedents in burglary it will be found that it is 
not uncommon to convict persons for entering the house 
of one person and stealing therein, or with intent to steal 
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therein, the property in possession of and belonging to 
another. 

It is the violation of the right of property, as protected 
by its being in the house, without reference to the owner- 
ship by one person or another, that is the reason of the 
increased punishment of the theft from the house. 


AFFIRMED. 





Tuomas Extsperry v. THE STATE. 


1. PLAYING AT CARDS.—To support a conviction for playing at cards at 
a public house or public place not mentioned in the terms of the law, 
it must be so averred in the indictment, and the facts and cireum- 
stances relied upon making it public must be set forth. 

2. See facts held sufficient to sustain a verdict for gaming at a public 
place other than those named in the statute. 


AppEAL from Falls. Tried below before the Hon. J. H. 
Banton. 


West & Prather and Walton, Green ¢ Hill, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The indictment charges 
Thomas Elsberry with playing at a game of cards in a pub- 
lic place, in view of the highway, in Falls county. The 
defendant was tried and convicted and fined ten dollars. 
There was a motion for a new trial and motion in arrest of 
judgment; the first on the ground that the verdict of the 
jury was contrary to the law and the evidence, and because 
the court erred in-the charge to the jury, and the other 
because of the alleged insufficiency of the indictment to 
support the verdict and judgment, and because the indict- 
ment charged no offense against the law. Both motions 
were overruled, and the defendant appealed. 
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The indictment, as we have said, charges the defendant 
with playing the game at a public place in view of the 
highway, and the question on the motion in arrest of judg- 
ment is, whether the playing at sueh place is prohibited by 
the code. In Bledsoe v. The State, 21 Tex., 223, it is said: 
“A place may be public all the time, as a street, public 
square in a town, and the like. It may be public for the 
time being only, by the congregation of a number of peo- 
ple, as at a muster-ground, a race-course, or a camp-meet- 
ing or the like, or a place in the woods where a number of 
persons had notoriously congregated for the purpose of 
gaming, or a place in the woods notorious as a resort for 
gaming.” Certain houses and certain places are declared 
by the statute to be public, and in such cases they are to 
be regarded as public as matter of law, of which the court 
would take notice without any averment of their character 
as such, as a house for retailing spirituous liquors, store- 
house, &c., or any street or highway. Ifthe playing was 
at some other public house or public place, not mentioned 
in the terms of the law, it must be averred in the indict- 
ment, and the facts and circumstances relied upon making 
it public must be set forth; and in such case it is a ques- 
tion of fact whether it is public or not, to be decided by the 
jury, under instructions by the court, defining the mean- 
ing of a public house or a public place, as the case may be. 
(State v. Alvey, 26 Tex , 155.) As expressed by the court 
in Parker v. The State, 26 Tex., 204, it is a mixed question 
of law and fact, to be submitted to the jury under the in- 
structions of the court. A public place, in the language 
of this case, “‘does not mean a place devoted solely to the 
uses of the public, but it means a place which is, in point 
of fact, public, as distinguished from private 





a place that 
is visited by many persons, and usually accessible to the 
neighboring public.” 

It is not shown in what respect the charge of the court 
is erroneous. It was uot excepted to at the time it was 
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given, nor was any counter or further charge asked by the 
defendant. The court charged the jury at considerable 
length, defining the places in which card playing is pro- 
hibited, and the places not prohibited, such as a private 
residence, unless it was used as a common resort for gam- 
ing. The question was fairly presented to the jury for 
decision, “‘whether the playing was in the defendant’s 
residence, and if it was, whether it was public or private, 
or whether the playing was in the full view of the neigh- 
boring public traveling on the road usually traveled by 
the people of the neighborhood.” 

it appears from the evidence that the defendant, with 
four or five other parties; were in the employ of the wit- 
ness, Hemphill, as teamsters, hauling rock from the quarry 
to the Brazos river, where a bridge was in course of erec- 
tion; that the tent where the parties were seen playing 
the cards was about twenty fect from the road and in 
plain view of it. One witness testified that his own family 
and other families in the neighborhood used the road, and 
passed it frequently in going to church and elsewhere, and 
that the road at the time of the playing was frequently 
used by persons hauling their cotton, &e. This witness 
states that he had seen card playing in this tent fifteen or 
twenty times within three or four months; that the ends 
of the tent were open, and that he could see into it when 
passing along the road; that he saw card playing there 
every time he passed along the road. The witness, Hemp- 
hill, stated that the defendant lived at the tent from March 
until August; that the defendant and the other hands eat 
under the arbor a short distance from the tent and slept 
in the tent; that he had-seen the defendant and other em- 
ployees play cards several times—perhaps twenty times— 
on rainy days and in leisure hours, and had known of two 
other persons playing with the hands once or twice; never 
knew of any betting, &c. The first witness says he had 
seen playing there on two Sundays. There was other evi- 
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dence showing substantially the same facts in part, and no 
material conflict in the evidence. 

_ We find no error in the charge of the court, and none 
bas been pointed oat. The evidence supports the verdict 
of the jury, and the case comes within the class of cases in 
which this court has said, ‘‘ The object of the law is to 
prevent gaming at places which are within the observation 
of persons indiscriminately, because of the consequences 
resulting from the evil example.” 

The judgment is affirmed. 
AFFIRMED, 





Tue Strate v. THomas Haws. 


UNLAWFUL STOCK BRANDING.—An indictment will lie for unlawfully 
branding a colt whose owner is unknown. 


ApprgaL from Medina. Tried below before the Hon. 
J. J. Thornton. 


George Clark, Attorney General, for the State, cited Pas. 
Dig., art. 2411; Welsh v. The State, 11 Tex., 368; State 
v. Warren, 13 Tex., 45; State v. Faucett, 15 Tex., 585; 
State v. Hall, 27 Tex., 334. 


No brief for appellee. 


Gou.tp, AssocraTE Justice.—The indictment in this case 
charges, with appropriate averments as to time and place, 
“that Thomas Haws did unlawfully brand a certain colt, 
to wit, a sorrel mare colt, said colt being then and there 
not his own, and being then and there the property of 
some person whose name is unknown to the grand jurors, 
without the consent of the owner, and with the intent to 
defraud the owner thereof.”” On motion of defendant the 


indictment was quashed, the ground set up being that it 
ll 
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was ‘‘so loose and indefinite in its allegations that it de- 
scribed no offense known to the law.”’ From this ruling 
the State has appealed. 

The indictment follows the language of the statute. 
(Pas. Dig., art. 2411.) It describes the animal “by its 
” and it does not ap- 
pear that greater certainty of description was practicable. 
(See Dignowitty v. State, 17 Tex., 521.) The deseription 
would support a common-law indictment for larceny. 
(Whart. Pree., p. 190, note a; Bishop’s Cr. Prac., vol. 
2, sec. 700.) Where the ownership of the animal is un- 
known, it is sufficient to allege that fact. (State v. Fau- 
eett, 15 Tex., 585.) It is not defective in alleging the 
want of the owner’s consent, or the intent to defraud. 
(State v. Hall., 27 Tex., 333.) We have not had the 
benefit of brief or argument by appellee, and have been 


‘specific designation -in the statute, 


unable to see any good reason for quashing the indict- 
ment. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tue STATE v. WILLIAM LONGWoRTH. 


EMBEZZLEMENT.—See an indictment held insufficient, under Pas. Dig., 
art. 2423, for embezzlement. 


AppEAL from Karnes. Tried below before the Hon. 
James A. Ware. 

Wm. Longworth was indicted in December, 1873, the in- 
dictment charging that “one A. F. Dignowitty did intrust 
to the said William Longworth, as bailee, a certain gun, 
to wit, a Sharp’s improved carbine, of the value of thirty 
dollars, for the purpose of taking from Bracketsville, in 
Karnes county, * * to Wilson county, in the State of 
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Texas, and back from said county of Wilson to the said 
town of Bracketsville, * * * said gun being then 
and there the property of the State of Texas, and being 
then and there in the possession of him, the said Anthony 
F. Dignowitty; and the said William Longworth, * * 
as bailee as aforesaid, at the time and place aforesaid, * * 
did then and there convert to his own use and benefit the 
said gun, without the consent of the said Dignowitty,” &e. 

ixceptions to the indictment were sustained, and the 
District Attorney appealed. 


George Clark, Attorney General, for the State. 


aa 


No counsel for appellee. 


Moore, AssoctateE Justice.—The exceptions to the in- 
dictment were properly sustained. It is manifestly un- 
certain, indefinite, and ambiguous in its avérments, and 
does not charge appellee with any offense in plain and in- 
telligible words. 

From the language of the indictment it is a matter of 
doubt whether we should infer that the gun was, at the 
time of the alleged conversion, in the possession of Digno- 
witty or appellee. The object and purpose, as well as the 
fact of the bailment, is but vaguely alleged. And there 
is no allegation whatever showing at what time or to 
whom the gun was to be delivered, or that it was not 
delivered in accordance with the terms of the bailment, 
except the averment in conclusion of the indictment, that 
appellee ‘did then and there convert to his own use and 
benefit said gun,” &c. And as it appears from the in- 
dictment that the gun did not belong to Dignowitty, the 
indictment is also defective in not charging the conver- 
sion to have been without the consent of the owner. 

The judgment is affirmed. 

AFFIRMED. 
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Torrprio MARTINEZ V. THE State. 


1, THEFT OF MONEY.—An indictment for theft of ‘‘one hundred and 
eighty-two dollars in United States currency” is defective for want 
of sufficient description of the property stolen and of averment of 
its value. 

2. CHARGE TO JURY.—It is error to instruct the jury in a case of theft, 
and upon proof of recent possession of the stolen property. that 
they should find the defendant guilty, unless such possession be 
fairly and reasonably explained. 


APPEAL from Cameron. Tried below before the Hon. 
Wm. II. Russell. 


F.. E. McManus, for appellant. 
George Clark, Attorney General, for the State. 


GouLp, AssocraTe Justicye.—The appellant was indicted 
for theft of ‘one hundred and eighty-two dollars in United 
States currency,” the property of one H. 8. Rock, the in- 
dictment giving no further description of the property 
stolen and no averment of its value. 

There is evidence that the amount stolen in United 
States currency was taken from a bureau in Rock’s house, 
and that a twenty-dollar bill of the missing currency, to- 
gether with other currency not identified, was found in 
possession of defendant. Defendant was a servant of 
Rock, and stated that he found the currency in his yard. 

A part of the charge of the court is as follows: ‘If the 
defendant was found in possession of twenty dollars which 
was identified by Rock as being recently stolen from him, 
and if you believe that said sum was so recently stolen, you 
will find the defendant guilty, and assess the punishment as 
instructed, unless he explains to you in fair and reasonable 
manner how he came into the possession.” 

The defendant was convicted, and his punishment fixed 
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at three years in the penitentiary. There was a motion 
for new trial; also a motion in arrest of judgment, setting — 
up the failure to allege the value of the currency. 

We think the court erred in instructing the jury as above 
set forth. We will not undertake in this case to prescribe 
how the jury should be instructed on the subject of the 
unexplained possession of property recently stolen. The 
rule laid down in Yates v. State, 37 Tex., 202, that the 
possession of stolen property is a circumstance to be sub- 
mitted to the jury in connection with other evidence of 
guilt, is perhaps not in accord with what has been held 
in former eases in this court. (Mondragon v. State, 33 
Tex., 483; Jenkins v. State, 30 Tex., 444.) 

Whether the rule just stated be correct or not, we are 
clear that the court in this case erred in leaving the jury 
no discretion but to find the defendant guilty, unless his 
explanation was reasonable. The court can thus deprive 
the defendant of the benefit of the law which makes the 
jury the exclusive judges of the facts in every criminal 
ease. (Pas. Dig., art. 3058.) 

The indictment in this case was, we think, defective, 
not only in failing to allege the value of the United States 
currency, but also in failing to give a more certain de- 
scription of the property. United States currency is not 
specified by our statute in designating what is embraced 
in the term property. . (Pas. Dig., art. 2390.) 

In Boyle v. State, 37 Tex., 360, the description given 
was “two ten-dollar United States currency bills,” and 
it was said to be defective, not only because no value 
was alleged, but also because the description embraced nf 
variety of bills. It appears from the evidence that in this 
case the size of one of the bills was known, and where 
that is so we think it should be alleged. (State v. Long- 
bottom, 11 Hamph., 39; State vr. Murphy, 6 Ala., 845.) 

If a more minute description of the United States cur- 
rency were impracticable, it would seem proper that the 
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indictment should show that fact. The motion in arrest 
of judgment should have been sustained. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tue State or Texas v. WILLIAM R. AKE ET AL. 


BAIL-BOND SECURITIES.—The securities on a bail bond or recognizance 
eannot be heard to avoid their liability on account of a defect in 
the indictment against their principal; and when the bond is condi- 
tioned for the appearance of the principal *‘ to answer and await the 
action, &e., and stand trial upon such bill of indictment as may be 
preferred against him for swindling,’”’ the sureties cannot avoid lia- 
bility, though the indictment for swindling returned by the grand 
jury was so defective that no conviction for swindling could be al- 
lowed. 


AppEAL from Wiiliamson. Tried below before the Hon. 
E. B. Turner. 


George Clark, Attorney General, for the State. 
McFadin § Fisher, for appellee. 


Devine, Assocrate Justice.—F. 8. Ake and I. L. Brit- 
tain, on the 13th of February, 1873, became the securities 
of Wm. R. Ake, on a bond conditioned for his appearance 
to “ answer and await the action of the grand jury of Wil- 
liamson county, and stand trial upon such bill of indict- 
ment as may be preferred against him for swindling.” 
On the 6th of March, 1873, an indictment was presented 
by the grand jury of Williamson county charging William 
R. Ake with swindling, &e. 

On the 14th of March, 1873, the case of The State v. Wil- 
liam R. Ake being called for trial, and defendant failing to 
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appear, the usual judgment nisi was entered against the 
defendant and the securities on his bond. Seire facias 
issued to each of the sureties on the bound, and was in 
April returned served. On the 11th of July, 1875, a final 
judgment was entered for the amount of the bond against 
all parties, principal and sureties. On the 2d of August, 
1873, one of the sureties, I’. S. Ake, appeared by counsel 
and moved in arrest of judgment, “because the bond, 
being conditioned that the principal should await tho ac- 
tion of the 
indictment as may be presented against him for swindling ; 
* * * and that the grand jary of Williamson county 
has not up to this time presented any bill of indictment, 
such as the law requires, for swindling.” 


rand jury and stand trial upon such bill of 


or 
> 


The court sustained the motion in arrest of judgment, 
as the intent mentioned in the siatute was omitted from 
the indictment. The District Attorney appealed on be- 
half of the State, and the question is presented, Did the 
court err in sustaining the motion in arrest of jadgment? 

In the present case the principal made default, the 
sureties permitted a judgment final by default to be en- 
tered against them, and three weeks after final judgment 
by default a motion in arrest of judgment is made by one 
of the sureties. 

Ilis motion should not have been sustained. The ques- 
tion has been definitely settled that the securities on a bail 
bond or a recognizance cannot be heard on any question 
touching the sufliciency of the indictment. ‘The bond or 
recognizance is conditioned for the appearance of the 
principal. Ilis failure to appear precludes them from eall- 
ing in question the sufliciency of the indictment on the 
guilt of the accused. (See The State rv. Cocke, 87 Tex., 
155; State v. Rhodius, 37 Tex., 165; McCoy v. The State, 
37 ‘Tex., 219; and The State vr. Angell and another, 37 
Tex., 357.) 

There was error ii sustaining the motion in arrest of 
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judgment. The judgment of the court in sustaining the 
motion is reversed, and the cause remanded for further 
proceedings. ; 
REVERSED AND REMANDED. 


R. D. Sairu v. Tue Strate. 


EVIDENCE.—On the trial of one charged with removing cattle from 
their accustomed range, (under art. 6549, Pas. Dig.,) the defendant 
may show that he purchased the eattle from one who represented 
himself as agent of the owner of cattle of the same road-brand, which 
had estrayed from the herd while passing through the county, for the 
purpose of rebutting the presumption of felonious intent arising from 


1 


defendant’s possession of the stock; and sueh evidence is admissible, 


though the defendant may not be able to show a written bill of sale, 
acknowledged, certified, and recorded, to the alleged owner of the 
herd, for the cattle, or cattle of the same brand. 


Appeal from Williamson. Tried below before the Hon. 
{. B. Furner. 

Rt. D. Smith was indicted on the 7th of November, 1873, 
the indictment charging that he ‘‘did, on the 15th day of 
October, A. D. 1873, * * unlawfully and willfully take 
into his possession, and drive, use, and remove from its ac- 
customed range, certain live stock,” &e. The second count 
charged an intent to deprive the owner of the value, &e. 
The defendant attempted to explain his possession of the 
stock, by showing his purchase from one who claimed to 
have authority to dispose of the same from the owner, who 
‘bad lost them from his herd while driving through the 
county. ‘This testimony was excluded until the defendant 
could show that the principal whose agent had sold to de- 
fendant had himself a proper bill of sale, showing a com- 
plete chain of title to the stock. The action of the court 
in this regard was assigned for error. 

Verdict, guilty, fine assessed at one thousand dollars, and 
judgment accordingly, from which defendant appealed. 
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J. A. Houghton, for appellant. 
George Clark, Attorney General, for the State. 


Devine, AssoctaTteE Justice.—The defendant was in- 
dicted, tried, and convicted (under art. 766 of the Criminal 
Code, Pas. Dig., art. 6549) for having taken into his pos- 
session, and removing from its accustomed range, a cow 
branded in two places with the letter O and figure 2, with 
the intent, &c., the cow not being his own, &c. 

Defendant’s motion for a new trial having been over- 
ruled, an appeal was taken, and the case is presented on 
the exceptions taken and errors assigned. 

So much of the assignment of errors will be noticed as 18 
deemed of any importance. It is sufficient to say that the 
assignment that “the court erred in its instructions to the 
jury” is not sustained by an examination of the charge of 
the court to the jury. The charge and instructions of the 
court are full, clear in statement, and embrace “the law 
applicable to the case.” 

Defendaut excepted to the refusal of the court to admit 
the evidence of Napier and Halabe, on behalf of defend- 
ant, to show that in April, 1872, one James Lane, said to 
be from Gonzales, was driving a drove of cattle to Kansas, 
and in passing through Williamson county informed wit-. 
nesses and other persons that his herd had “stampeded;” 
that he authorized them and others to gather and sell or 
dispose of such stock belonging to him, Lane, and that 
his road-brand was a figure 2. Defendant further offered 
to prove by Halabe that he had been authorized by Halabe 
to collect the stock said to belong to Lane, and having the 
road-brand 2, and that Halabe sold to him the animal 
described in the indictment, having first informed defend- 
ant of his authority from Lane to sell the same. The court 
refused to permit the witnesses “to testify to any of these 
facts, unless accompanied with proof that said James Lane, 
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the owner, had at the time a written bill of sale or bills 
of sale of these alleged lost cattle, duly acknowledged or 
proven, and recorded and certified, as by law provided.” 
The court further refused to permit Halabe to testify to 
the sale of the cow by him to defendant, “unless upon the 
further proof of said James Lane having for himself a 
proper written bill of sale of said cow, so as to show a 
complete chain of title to the cow.” 

We think the evidence was admissible in order to ex- 
plain the possession of the animal charged to have been 
stolen. While his possession of it was prima facie illegal, 
such possession was not conclusive of a felonious taking. 
(See Mills v. The State, decided during the present term.) 
And while the evidence might not be sufficient to show 
title in defendant or Halabe to the property, or authority 
to drive or sell, it was nevertheless evidence that should 
have been permitted to go to the jury, in aid of the ac- 
cused in rebutting, so far as it, in the mind of the jury, 
tended to rebut the felonious intent. How far, under all 
the facts and circumstances of the case, it might go in favor 
of the defendant, it is not our province to determine. It 
was testimony, however, to which the accused was entitled, 
as it might have led the jury to reduce the punishment to 
the penalty prescribed for a misdemeanor, under art. 767 
of the Criminal Code, (Pas. Dig., art. 6553.) The refusal 
of the court to permit the eviderice to go to the jury was 
error, for which the jndgment is reversed and the cause 
remanded. 


REVERSED AND REMANDED. 
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Tuompson, Morris & Co. v. Ping & PoInpExTER: 


PRACTICE—WRIT OF ERROR.—In a proceeding by writ of error, where 
no other bond than an appeal bond has been executed, the cause will 
be dismissed on motion. ‘The objection to the bond being a substan- 
tial one, though it may not involve a question of jurisdiction, will 
be sustained, if the motion to dismiss is made before the case is dis- 
posed of on the merits during the call of the assigninent. 


Error from Lamar. Tried below before th» Hon. Rob- 
ert H. Taylor. 

The case was tried in the court below on the 20th No- 
vember, 1872. Thompson, Morris & Co. filed their appli- 
cations for writ of error on the 25th of January, A. D. 1873; 
citation issued same day, and on the 6th of October, 1873, 
the statutory appeal bond was executed by them. The 
motion to dismiss, filed on the 26th June, A. D. 1874, was 
based on the absence of a writ of error bond. 


W. B. Wright and Walton, Green & Hill, for Pine & Poin- 
dexter. 


Rozerts, C. J.—The motion in this case will be sus- 
tained, because the proceeding is by writ of error, and the 
bond intended to be a cost bond for writ of error is in 
terms a bond for an appeal. 

The motion to dismiss on such a ground, made during 
the call of the assignment and before the case is disposed 
of on the merits, is not too late, notwithstanding the 26th 
rule for the Supreme Court, (82 Tex.,) it being a substan- 
tial objection to the bond, not to be disregarded when 
claimed, though it may not involve a question of jurisdic- 
tion of this court. (Chambers v. Miller, 7 Tex., 75; Janes. 
v. Langham, 29 Tex., 414.) 

We find no service on one of the defendants in error in 
the record. (Crunk v. Crunk, 23 Tex., 604.) 

Motion sustained. 

DISMISSED. 
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GerorGE B. Lyues v. Tur State. 


1. JuROoR.—Though the code does not in express terms make the inabil- 
ity of the jury to speak and understand the language in which the 
proceedings on the trial are conducted a cause of disqualification, a 
trial by such a jury is violative of sec. 16, art. 1, of the Bill of Rights. 

2. TRIAL BY JURY.—Proceedings in the courts must be conducted in 
the English language, except in the counties of Nueces, San Patri- 
cio, and Refugio, in which the proceedings may be conducted in the 
Spanish language before justices of the peace, but only when neither 
the justice of the peace nor the parties are able to write or under- 
stand the English language. 

3. CHARGE OF COURT.—It is error to charge the jury that “if they 
believe the defendant killed the deceased without lawful excuse or 
provocation, but without express malice,’? they should find him 
guilty of murder in the second degree. Such a charge excludes 
from the jury the consideration of the crime of manslaughter. 

4. See statement of the case for facts which require the law of man- 
slaughter to be given in charge to the jury. 

5. NEW TRIAL.—When there are two jointly indicted and tried, one of 
whom is acquitted and the other convicted, it is error in the court 
to refuse a new trial to the party convicted, when his motion is 
sustained by the affidavit of the party acquitted to facts material to 
the defense, which, by reason of the joint trial, could not be used in 
evidence. 


AppraL from El] Paso. Tried below before the Hon. 
8. B. Newcomb. 

On the 23d of January, 1874, George B.-Lyles was in- 
dicted for the murder of José Maria Gamboa. William 
Brown, Mauricia Lais, Antonio Nieto, Ambrosio Acosta, 
- and Calistra Salis were charged in the same indictment as 
principals, who were present, aiding and assisting by their 
acts, &c., in the murder. Brown, Nieto, and Lyles were 
jointly tried before a jury, nine of whom did not under- 
stand the English langwage, and who were objected to as 
jurors by the defendants. The charge of the court was 
written in the English language, and was translated to the 
jury (orally) by an interpreter; defendants’ counsel insisted 
that it should also be written in Spanish, which the court 
refused to have done. 
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The evidence for the State consisted alone of the testi- 
mony of Juan Gamboa, a brother of the deceased, who 
testified that on the 26th of October, 1873; José Maria . 
Gamboa and the witness, both armed, went to where some 
peons were at work upon a ditch, when the deceased asked 
them by whose order they were at work. On being told 
that they worked for Lyles, they were ordered by deceased 
to desist from work. The same order was given by him to 
Mauricia Lais, who was making adobes near by. - Lais left, 
avowing that he wanted. no trouble, and would see Lyles 
about the matter. The two brothers then returned to 
where the peons had ceased work, and awaited the return 
of Lais, who came with Lyles, Brown, Acosta, and Nieto. 
As they approached, the brothers rose up, when they were 
within sixty yards, and stood some ten yards apart. Brown 
was in advance, and stopped three yards from witness. 
Lais went to where the peons were at the ditch, while 
Lyles walked in between the two brothers and stood on 
the bank of the ditch. This witness stated that, standing 
thus, Lyles asked the peons who had stopped their work, 
to which they responded that José Maria Gamboa had 
stopped them, because he said the land belonged to them; 
that deceased then said, “ Lyles, I did not come here to 
fight, but to regulate and settle this matter peacefully; ”’ 
that Lyles made no response, but stood for a moment with 
his head down; in another instant he raised his gun and 
fired twice, when deceased fell, after running a short dis- 
tance, with seventeen bullet holes through his body; that 
deceased was armed with a rifle, which he carried on ac- 
count of Indians, but which he did not attempt to use, and 
which was afterwards picked up uncocked; that when 
Lyles. fired witness was seized by Antonio Nieto from be- 
hind, and both arms held, while Brown, in front of him, 
demanded his pistol, which witness gave to Ambrosio 
Acosta; that he then ran to his brother, but was outrun 
by Brown, who took the rifle of deceased. 
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The witnesses for the defense testified that Lyles had 
been in possession of the land which gave origin to the 
difficulty two years; that as early as the 7th of October 
the deceased, with eight or ten armed men, had gone on 
Lyles’ place and taken forcible possession of corn belong- 
ing to Lyles, which was in Nieto’s charge. But one 
witness was examined for the defense who witnessed the 
homicide, who testified. that when Lyles approached the 
ditch and inquired of the peons who had stopped their 
work, his gun was resting in the hollow of his left arm, 
his right hand holding the breech; that when the men 
responded that José Maria Gamboa had stopped them, de- 
ceased raised his rifle as if intending to fire at Lyles, who, 
turning at the same instant, fired first at deceased, who 
turned the right shoulder to him as if to dodge, and re- 
ceived the shot in his right shoulder-blade; that at the 
same time Juan Gamboa attempted to draw his pistol, 
when he was siezed from behind to prevent its being used; 
that Lyles cocked his gun when approaching the ditch 
some twenty paces from it; that deceased cocked his gun 
when Lyles was sixty yards from the ditch; that the move- 
ments of Brown and Nieto were to prevent trouble, and 
not to make it. This witness testified that Lyles made a 
crop on the land in controversy in 1873, with the knowl- 
edge and without objection from the Gamboas until Octo- 
ber 7. The witness Seaton testified that he heard the 
deceased say that he intended to have the land if he had 
to take it with his hand on his “sentura.” (This is a 
Mexican provincialism, usually uttered with the action of 
putting the band on the side where the pistols are worn.) 
It was shown that Lyles* character as a peaceable man was 
good. Brown and Nieto were found by the verdict of the 
jury ‘not guilty,” and Lyles guilty of murder in the sec- 
ond degree, and his punishment fixed at five years in the 
penitentiary. 

In the motion for new trial, defendant relied, among 
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other grounds, on the fact that his co-defendants, Brown 
and Nieto, were material witnesses for him, whose testimony 
could not be procured onaccount of the joint trial. Their 
affidavits, which accompanied the motion, were to the etfect 
that they went with Lyles from his house to where the 
peons were at work in the ditch, not knowing when they 
started that the Gamboas were at the ditch, of which they 
were told by Lais, who met them; that when within fifty 
steps of deceased, they saw him raise his rifle, eock it, and 
put it on the ground again, covering the view of the lock 
with his leg, and holding the breach of the gun partly he- 
tween his legs; that the brother, Juan Gamboa, took his 
position a short distance from his brother and facing him; 
that Lyles passed between them, holding his gun resting 
_ on the left arm, and asked his peons who liad stopped their 
work; that simultaneous with their reply, the deceased 
answered that he had stopped them, and at the same time 
raised his gun, the muzzle pointed to one side of Lyles; 
that at Gamboa’s reply, Lyles turned partly around, which 
brought the muzzle of his gun towards Gamboa, and see- 
ing then Gamboa’s position, fired at him. 
The instructions had failed to define the offense of man- 
slaughter, the court refused the motion for new trial, and 


Lyles appealed. 
Coldwell and Zabreskie, for appellant. 
George Clark, Attorney General, for the State. 


Devine, Assocrate Justice.—The appellant, George B. 
Lyles, was indicted, with four others, who were charged at 
the January term, 1874, in the District Court of El Paso 
county, as accessories with Lyles in the murder of José 
Maria Gamboa, on the 27th of October, 1873. The case 
being called for trial, one of the parties charged as an ac- 
cessory was discharged, and the case dismissed as to him. 
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On the close of the evidence, the court, on motion, directed 
the jury to render a.verdict of not guilty as to another of 
the defendants, there being no evidence against him, which 
was immediately done, and the accused discharged from 
eustody. The jury, after reeciving the charge of the court, 
rendered a verdict of guilty of murder in the second de- 
gree against appellant Lyles, and a verdict of not guilty as 
to the other defendants, William Brown and Antonio 
Nieto. The court overruled defendant’s motiou for a new 
trial, and the cause is now presented for our revision on 
the grounds set forth in the motion for a new trial, and 
accompanying affidavits and the exceptions of defendant 
to the ruling of the court before and. during the trial of the 
sause. So much of the bills of exceptions taken by de- 
fendant’s counsel will be noticed as are deemed material 
to the decision of thiscase. The first bill of exceptions 
states, “while the jury was being impaneled to try said 
cause, the counsel for the defendant moved that no one be 
permitted to act asa juror who did not understand the 
English language, and the court overruled and refused 
said motion, and permitted nine jurors to sit upon said 
cause who did not speak nor understand the English lan- 
guage, to which ruling of the court defendant’s counsel 
objected at the time,” &e., &e. 

The accused was entitled to a jury to pass upon his case 
who could understand the proceedings had during the trial. 
It is scarcely necessary to remark that the proceedings in 
the courts of Texas are in the English language. No other 
is allowed. There is no exception, save in the limited au- 
thority to use the Spanish language in judicial proceedings 
before justices of the peace in certain counties west of the 
Guadalupe river, “when neither the justice of the peace 
nor the parties are able to write or understand the English 
language.” (Pas. Dig., arts. 1223, 1224.) 

It would seem, therefore, a necessity that the jurors 
should have a reasonable knowledge of the language in 
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which the proceedings are conducted, to enable them to 
perform their duties. This necessity becomes of the great- 
est importance in trials for capital felonies. 

The Constitution declares that “The right of trial by 
jury shall remain inviolate.” It cannot be considered as 
remaining inviolate when the jurors cau neither speak nor 
understand the language in which the procecdings are had. 
If the trial by jury is to remain a substantial facet and an 
important right, and is not to. be substituted by a legal fic- 
tion bearing the name, but wanting in the most important 
qualitication of a jury, namely, the capacity to understand 
what the pleadings contain, what is said by the counsel in 
their addresses to the jury, and utterly unable to compre- 
hend the charge of the court, then it is necessary that jurors 
unable to speak or understand the English language should 
be excluded from the panel. The code does not, in ex- 
press terms, make this one of the disabilities of a juror; 
and the reason would seem to be, that neither the framers 
of the code nor the Legislature which approved and 
adopted it supposed it possible that jurors would be forced 
on a party to try a cause when they could neither speak nor 
understand the language in which the trial was had—the 
only language recognized in this State as the language to 
be used in the district or other courts, save the exceptions 
cited in this opinion. A trial by such a jury as sat in this 
ease was violative of section 16, article 1, of Bill of Rights 
of the Constitution, which declares that ‘No citizen shall: 
be deprived of life, liberty, property, or privileges, out- 
lawed, or exiled, or in any manner disfranchised, except by 
due course of the law of the land.” 

In: the case of The State v. Marshall, 8 Ala., 302,. two 
persons were called as jurors who, on being questioned as 
to their qualifications, said, upon oath, they did not under- 
stand the English language sufficiently well to serve as 
jurors. The courtset them aside. The defendant’s coun- 
sel excepted to the action of the court, and, on appeal, it 
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was held to have been no error on the part of the judge to 
direct the jurors “to stand aside,” asit was evident they 
were not competent jurors—the inability of a juror to 
understand cr speak the English language being, under 
the law of Alabama, as with us, no express ground of chal- 
lenge. The court, in the opinion, declared that if was not 
the intention of the framers of the act that the enumerated 
causes of challenge should be exclusive of all others, and 
that it was evidently not the design of the Legislature to 
impair the discretionary power of the court to set aside any 
one summoned as a juror who, trom any cause, was unfit 
to serve as a juror. We believe a large discretionary 
power necessarily exists, and is properly vested in the pre- 
siding judge, respecting the admission or rejection of jurors, 
but we believe in this case the court erred in overruling 
defeidant’s exceptions to the nine jurors for the want of 
knowledge either to speak or understand the English lan- 
guage. 

The third exception by defendant is, that “‘ The charge 
of the court was written in English and translated to the 
jury through an interpreter. Thereupon the defendant’s 
counsel objected, on account of the charge not being writ- 
ten in the Spanish language, that being the ouly language 
which nine (9) of the jurorsin said cause could understand, 
which motion the court overruled,” &e. 

However irregular it may be in ordinary eases to permit 
translations of the charge to be given to the jury in a for- 
eign language, the translation should have been permitted, 
in this case, to go tothe jury. Art. 3059, Paschal’s Digest, 
provides that a written charge shall be delivered to the 
jury in“all cases of felony; and art. 8066 requires, if the 
jury request it, a copy of the charges given shall be taken 
by the jury to theirroom. Art. 3067 declares that, on the 
giving a verbal charge, or a departure from the require- 
ments of art. 3066, (among others,) the judgment (on ap- 
peal) shall be reversed. 
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The court, in this case, delivered a written charge in 
English. It was translated to the jurors by a person stated 
in the motion for a new trial to be wholly incompetent, 
and who translated to the jurors the word murder, wher- 
ever it occurred, as “assassination.” So far as nine of the 
jurors were concerned, it was, in effect, a verbal charge, 
and nothing more. The law, in requiring the district judge 
to deliver his charge, in a trial for felony, in writing, was 
not alone for the purpose of requiring greater circumspec- 
tion and deliberation on the part of the presiding judge, 
or to enable counsel to avail themselves in this court, with 
greater certainty, of any errors or omissions init. The 
right, on the part of the jury, to take a copy of it “ with 
them to their room,’ when desired, shows that it was also 
intended to enable them to have the entire charge before 
them during their deliberations, exactly as delivered by 
the court, with not a sentence added nor a line erased, so 
that in all cases of felony the jurors might be relieved frem 
the liability to misconstrue its meaning or mistake its state- 
ments. Were they compelled to rely upon their confused 
recollection as to its terms, contention as to what the 
charge meant would naturally arise from their imperfect 
recollection. The refusal of the court to permit the jury 
to have a copy of the charge translated into Spanish, (doubt- 
less arising from the belief on the part of the court of its 
not being authorized by law, the practice not prevailing in 
that or other counties,) left nine of the jury in the condition 
of jurors who had only received a verbal charge in a case 
of felony. It left them, in effect, dependent upon the read- 
ing or construction which the three jurors who understood 
English might think proper to give them respecting any 
portions of the charge not recollected. While such state- 
ments by the three jurors may have been correct, it was 
not, in substance, giving the accused a fair trial by a jury, 
such as is contemplated by the Constitution and the Crim- 
inal Code. The necessity for a translation of the charge 
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into another language, in this case, illustrates the error of 


.compelling a defendant or the State to accept jurors unable 


to speak or understand the English language. The court 
erred in refusing to permit the jury (under the peculiar 
circumstances of this case) to have a translated copy of the 
charge. 

The second ground of motion for a new trial, ‘‘ because 
the court erred in its charge to the jury,” is supported by 
that portion of the charge as follows: “Should you find 
from the evidence that defendant, Lyles, killed Gamboa 
without lawful excuse or provocation, but without express 
malice, you will find him guilty of murder in the second 
degree.” This portion of the charge excluded from the 
jury the consideration of the crime of manslaughter, and 
compelled them, if they believed the prisoner guilty ofa 
felonious killing, to find him guilty of murder either in 
the first or second degree. When the evidence in this 
case is considered, it is evident that “the law applicable 
to the case”? was not set forth to the jury. The statement 
of facts shows that the defendant was in possession of the 
land for two years; that about three weeks before, de- 
ceased and his brother came on the land armed, and pre- 
vented the agent of defendant from receiving rent-corn 
from one of defendant’s tenants, deceased (Gamboa) claim- 
ing the land; that, one day after, deceased and his brother 
came again on the land, both armed, and with eight or ten 
peons, (laborers,) and carried off the corn which defendant’s 
tenant had set apart for him. The deceased and brother 
came again on the land and carried off the rent, consist- 
ing of near eighteen bushels of wheat, from another of 
defendant’s tenants. The day on which the homicide 
took. place the deceased and his brother, both armed, 
came again on the land, compelled several men at work 
for defendant to quit work, and on defendant’s coming 
from his dwelling to the place where the men had been | 
at work, and inquiring who had stopped their work, de- 
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ecased replied that he had stopped them, at the same 
time raising his rifle as if going to fire at defendant. 
This evidence is contradicted by the brother of deceased. 
The evidence, taken altogether, however, shows such a 
condition of affairs and state of mind on the part of the 
accused as required the judge to instruct the jury on the 
law of manslaughter. The failure to do so was error. 

The fourth ground of the motion for a new trial is based 
on the refusal of the court to direct the jury to pass, after 
all the evidence had been given in, upon the cases of Wil- 
liam Brown and Antonio Nieto, jointly indicted as acces- 
sories with Lyles, with the view of using them as witnesses 
for defendant, Lyles, in the event of their being acquitted. 
In this respect we believe the court did not err. Pas. Dig., 
art. 3054, declares that “‘ When it is apparent that there is 
no evidence against a defendant * * * * jointly in- 
dicted with others, the jury may be directed to find a 
verdict as to such defendant, and if they acquit, he. may 
be introduced as a witness in the case.” 

In this case, however, there was evidence that tended 
to implicate Brown and Nieto; and the judge, under the 
provisions of the Code, was authorized to overrule the 
motion as made on the trial. The case of Jones v. The 
State, 13 Tex., 178, relied on by appellant, was a decision 
rendered before the adoption of the code. 

The seventh ground of the motion for a new trial, that 
the acquittal of William Brown and A. Nieto placed de- 
fendant in a condition to introduce evidence on a new trial 
which it was not in his power to-use, by reason of their 
being jointly indicted with accused, and the affidavits of 

3rown and Nieto attached to the motion was, we believe, 
sufficient to warrant the granting of a new trial. 

In the case of Jones v. The State, already cited, the 
court decided, and quote the remark of Chief Justice 
Savage in the case of The People v. Vermilyea, 7 Cow., 
869, that a new trial ought to be granted under such a 
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state of facts, “not on the ground of newly-discovered 
evidence, but on the ground that important evidence was 
now within their power to produce that the rules of law 
had put beyond their reach on the former trial.” 
The judgment is therefore reversed and the cause re- 
manded. | 
REVERSED AND REMANDED. 





GEORGE CAVE v. THE SraTE. 


CIRCUMSTANTIAL EVIDENCE.—The jury was charged, in instruction 
No. 4, that a reasonable doubt ‘tis not a mere fanciful or imaginary 
one, but grows out of the testimony, or the want of it, and leaves the 
mind in that condition, that after full investigation of all the facts 
detailed in evidence, you cannot say you have an abiding conviction 
that he is guilty of the charge.’’ Instruction No. 5 was to the effect 
that a conviction might be had on circumstantial testimony, ‘* but the 
circumstances proven must justify full belief, according to the rule of 
certainty defined in charge No. 4: Held, that there was no error in 
the instructions. 


AppEAL from Collin. Tried below before the Hon. Silas 
Hare. 


R. Malibie, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The court did not err in 
refusing to quash the indictment in this case, and the de- 
fendant’s motion for that purpose was properly overruled. 

The defendant was tried and convicted on a charge of 
theft of money from one James Pullen, and the jury as- 
sessed his punishment at two years’ confinement in the 
penitentiary. The defendant moved for a new trial, al- 
leging error in overruling his motion to quash the indict- 
ment, error in the instructions given to the jury, and for 
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refusing instructions asked by him, and because the ver- 
dict was contrary to the law, the evidence, and the chargé 
of the court. The charges numbered four, five, and six, 
were excepted to, as stated in the bill of exceptions, because 
they were vague and indefinite, and calculated to mislead 
the jury. 

The fourth charge defines what is meant by a reasonable 
doubt; that.‘it is not a mere fanciful or imaginary one, 
but grows out of the testimony, or the want of it, and leaves 
the mind in that condition, that after full investigation of 
all the facts detailed in evidence, you cannot say you have 
an abiding conviction that he is guilty of the charge.” 

By the fifth, the jury are charged that a conviction may 
be had upon circumstantial as well as positive testimony; 
“but the circumstances proven must be of such a nature 
as generate and justify full belief, according to the rule of 
certainty defined in charge No. 4.” 

The sixth charge is, in substance, that if it should appear 
from the evidence that some other person than’ the de- 
fendant took the money, the jury should acquit. These 
charges, and the generai charge of which they form parts, 
contain a full and clear statement of the law applicable tu 
the case. They embrace substantially the instructions 
asked by the defendant, and it was not necessary that the 
instructions given by the court should be repeated or given 
+n the language asked by defendant. 

As contended by counsel for appellant, the case depended 
on circumstantial evidence, and required full instraction 
on that branch of the law. The charge is in accordance 
with the rulings of this court. (Shultz v. The State, 13 
Tex., 401; Henderson v. The State, 14 Tex., 503; Brown 
v. The State, 23 Tex., 195; Law v. The State, 33 Tex., 37.) 

It is further objected that the verdict of the jury is con- 
trary to the evidence. 

The witness, Pullen, stated that he had forty-five dollars 
gold: one twenty-dollar piece, two tens, and one five-dollar 






































184 Cave v. Tue State. [Austin Term, 





Opinion of the court. 





gold piece, all contained in a buckskin purse; that he left 
his purse in his house on a shelf, came out and shut the 
door. Soon after the defendant came up and asked for a 
drink of.water, and was told to go into the house for it, 
which he did. Other persons came up soon after, and asking 
for water, the defendant went into the house again and 
brought out the bucket of water. This witness says the 
defendant went into the house three times; that he could 
not see him while in the hause, and that there was no one 
with him in the house atthe time. The defendant left in 
company with the persons just mentioned. Before these par- 
ties left, a man named Hawkins came to the house or bridge, 
and remained after the other parties had gone away. About 
an hour afterwards the witness missed his purse and money. 
He and Hawkins followed in the direction defendant had 
gone, and as defendant was walking, they followed his 
track, and found that he had turned off the road and gone 
along a trail parallel with the main road. The money was 
not found that day. On the next day the purse and money 
(except the five dollars) were found behind a log near the 
trail traversed by defendant the day before, which the wit- 
ness says he recognized as his. It further appears that a 
man named Milligan came to the house, and that the wit- 
ness had some conversation with him. The witness thinks 
that Hawkins could not have taken the money, and it is 
not shown that Milligan could have taken it. The defense 
is made to rest mainly on the supposition that Hawkins was 
the guilty party, or at least that he or some one else than 
defendant may have taken the money. But this is not 
probabie, if possible, when it is borne in mind that the 
money was found néar the trail along which it is shown 
the defendant passed the day before, and where no one 
else had been, as but one track was found that way, and 
that, as appears, must have been made by the defendant. 
It is true the witness Pullen did not recollect making cer- 
tain statements before the examining court to which his 
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attention was called on the trial in the court below, yet 
they are not of such a character as to cast suspicion on his 
evidence, and was not, as may be supposed, so regarded 
by the jury. The guilt of the accused does not, however, 
depend on the testimony of this witness only, but bis guilt, 
as shown by attending facts and circumstances in evidence, 
would seem to be established beyond any well-founded 
doubt. Tested by the well-established rules of law, and 
leaving the jury to pass upon the evidence and to judge of 
the credibility of the witnesses, and the weight to be given 
to their evidence, we cannot, without invading their prov- 
ince, set aside their verdict. 

There is other evidence in the case, but as it could not 
change the result, it is not stated in the opinion. 


AFFIRMED. 





Tue State v. Frank Newnovus. 


1. JURISDICTION OF JUSTICE OF THE PEACE.—Justices of the peace 
have no jurisdiction to try misdemeanors for which the fine imposed 
may exceed one hundred dollars. 

2. AGGRAVATED ASSAULT—LIMITATION.—An aggravated assault is 
not barred by limitation until two years after its commission. 


AppraL from Lavaeca. Tried below before the Hon. 


W. H. Burkhart. 
George Clark, Attorney General, for the State. 
No brief for appellee. 


Moore, Associate Justice.—Appellee was indicted on 
the 15th of November, 1873, for an aggravated assault al- 
leged to have been committed on the 20th of October, 
1872; to which appellee excepted, because the alleged 
assault charged in the indictment was not committed 
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within one year next before the finding of the indictment. 
This exception was sustained by the court. 

Article 186, Code of Criminal Procedure, reads: “ For 
all misdemeanors an indictment or information may be 
presented within two years from the commission of the 
offense, and not afterwards; except misdemeanors which 
justices’s courts have concurrent jurisdiction to try, in 
which cases the indictment may be presented within one 
year, and not afterwards.” 

Article 491 of the Criminal Code says: “ The punish- 
ment for an aggravated assault or battery shall be fine, 
not less than one hundred nor more than one thousand 
dollars; and the jury may, in addition thereto, find a ver- 
dict for the imprisonment of the defendant in the county 
jail not exceeding two years.” 

After a full and thorough examination of the Constitu- 
tion and statutes regulating and defining the jurisdiction 
of the_courts of justices of the peace, it was decided in 
this court, in the case of J. D. McGrew ez parte, that they 
have not jurisdiction to try misdemeanors when the fine 
or penalty exceeds one hundred dollars. (See Constitu- 
tion, Art. V, secs. 17 and 20; Pas. Dig., arts. 1187, 6280, 
and 6286.) It must be held, therefore, that the action of 
the court in sustaining the exceptions to the indictment 
was erroneous. The judgment is reversed and the case 
‘remanded. 

; REVERSED AND REMANDED. 





REvuBEN SENTERFIT V. THE STATE. 


1. STOCK-LAW—INDICTMENT.—See an indictment held defective against 
a stock raiser for driving his own cattle to market out of his county 
without leaving on record a list of the marks and brands of such 
cattle. 

2. VERDICT HELD DEFECTIVE.—A verdict, ‘‘We, the jury, find the 




















1874.] SENTERFIT v. ‘l'HE STATE. 187 





Opinion of the court. 





defendant guilty of a misdemeanor, in driving from the county of 
Lampasas one cow brute, and assess his fine at eighteen dollars: ” 
Feld, insufficient. 

3. VENUE OF SUCH OFFENSE.—It seems that the offense of driving one’s 
own eattle from the county to market, without having a list of the 
marks and brands of such cattle recorded, (Pas. Dig., art. 6556,) is not 
punishable in the county from which the cattle were driven. 

4. CONSTRUCTION OF STATUTES.—The act of 22 May, 1871, ‘‘ to encour- 
age stock raising,’? &¢., uot applying to Lampasas and Travis coun- 
ties, section 8 of said act (Pas. Dig., art. 6560) does not repeal art. 
6556, Pas. Dig. 


AppgaL from Lampasas. Tried below before the Hon. 
E. B. Turner. 


No brief furnished. 


GouLp, Associate Justice.-—The indictment in this case 
charges “that Reuben Senterfit, on the first day of De- 
cember, A. D. 1873, did drive his own stock, raised by 
himself, to wit, ten cows, each of the value of ten dollars, 
and ten beef steers, each of the value of fifteen dollars, 
from the county of Lampasas, where said stock was raised, 
to market, and did then and there fail and refuse to pro- 
eure a certified copy of his marks and brands before he 
drove said cows and steers to market of the said county ; 
and said Senterfit was found in another county, to wit, 
Travis county, driving said cows and steers, they being 
animals to be sold in market; and when out of Lampasas 
eounty and in Travis county, he, said Senterfit, did not 
have in his possession the recorded list of his marks and 
brands for said animals; and that said Senterfit drove out 
of Lampasas county said animals to market in Travis 
county, Texas, without having either the clerk of the 
County Court or the clerk of the District Court of Lam- 
pasas courity to properly record said marks and brands of 
said animals, in a book kept by the clerk for that purpose, 
and with his certificate of the record under seal attached.” 
There was a motion to quash said indictment, setting 
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up that the indictment was vague and insufficient, and 
that art. 6556, Pas. Dig., under which it was found, was 
repealed by art. 6560. 

The indictment was further excepted to, on the ground 
] that it charged an offense in Travis county, and not in 
| . Lampasas county. These motions or execptions were 
overruled. The jury brought in the following verdict : 
“We, the jury, find the defendant guilty of a misde- 
meanor, in driving from the county of: Lampasas one cow 
brute, and assess his fine at eighteen dollars.” There was 
a motion for new trial, on the ground that the verdict was 
not responsive to the indictment, and did not show that de- 
fendant was found guilty of the offense charged in the 
indictment. This motion, if it be necessary to so treat it, 
may be regarded as a motion in arrest of judgment. (See 
Calvin v. State, 25 Tex., 795.) We think the verdict was 
clearly insufficient. It does not sufficiently appear that 
the misdemeanor of which the jury find the defendant 
guilty is that charged in the indictment, or that the cow 
which they find him guilty of driving from Lampasas 
county was one of his own cattle or one of those charged 
in the indictment. 

We also think the indictment fails to charge an offense 
completed and punishable in Lampasas county. If the 
statute intended to make the offense complete when the 
i ‘ the driving was commenced, and before the cattle were 
i actually driven out of the county, then the averments of 
this indictment are not appropriate to that view of its 
meaning. It spoke of his driving ‘to market of the said 
county ” before Travis county had been named in the in- 
dictment. This could only mean Lampasas county. It is 
‘no violation of the statute for one to drive cattle of his 
own raising to market in the county of his residence, and 
where said cattle were raised, without having in his posses- 
sion a recorded list of his marks and brands. 
If the offense consists in being found in Travis county 
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driving cattle to market in that county, which he had al- 
ready driven from Lampasas county, where he resided, 
without having complied with the prescribed regulations, 
then it is clear that the offense is net complete in Lam- _ 
pasas county, and is not to be prosecuted there. 

It is to be remembered that counsel for defendant in the 
court below referred to the 8th section of the aet of May 
22, 1871, (Pas. Dig., art. 6560,) as repealing art. 6556, 
uuder which this indictment appears to have been found. 
A reference to the act itself shows that it is limited in its 
operation to certain specified counties, and that neither 
Lampasas nor Travis are among those named. (See Gen. 
Laws, 12th Leg., Ist sess., p. 120. 

The judgment is reversed and the case dismissed. 


DISMISSED. 





J. C. Bawcom v. Tue Strate. 


— 


- OATH OF PETIT JURY IN CRIMINAL CASES.—Where the record dis- 
closes, in a criminal case, that an oath different in its terms from 
that prescribed by the statute was administered to the jury, the 
judgment will be reversed. 

2. THEFT IN REMOVING CATTLE FROM THEIR ACCUSTOMED RANGE.— 
On the trial for such offense, it is admissible for the defendant to prove 
his directions given to his employees as to the catile to be gathered 
and driven, for the purpose of rebutting the charge of fraudulent’ 
intent, necessary to constitute theft. 

3. CHARGE OF THE COURT IN SUCH CASES.—The question of fraudu- 

lent intent should be left to the jury, for the purpose of ascertaining 

the punishment to be imposed upon the act of driving the stock from 
its accustomed range. 


AppraL from Burnet. Tried below before the Hon. E. 
B. Turner. 

Bawcom was indicted for driving and removing cattle 
from their aecustomed range “ without the consent of the 
“owner, and with intent to defraud the owner,” &c. 
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The record recites, that the jury “were duly impaneled 
and sworn to try the issue joined between the parties upon 
defendant’s plea of not guilty,” &e. 

Upon the trial, J. C. Norrid, for the State, testified that, 
on the Ist April, 1873, or about that time, he saw defend- 
ant, who was gathering a herd of cattle for the purpose of 
driving to market, and witness told defendant not to take 
or handle any of witness’ cattle; that he only had about 
thirty head, and none for sale; that in three days after this 
he heard defendant had some of his cattle in his herd, and 
witness went to the herd, and found defendant with his 
herd; and in the herd, in the possession of defendant, wit- 
ness found the two cattle described in the indictment; that 
the cattle of witness were out of their range at least two 
and a half miles; that when witness approached the cattle 
they were stopped by the defendant, and when witness got 
up to the herd the cattle were grazing, and scattered over 
about fifty acres of land; that when he found his cattle, he 
then sold them to the defendant, and left the herd, and the 
defendant moved on with his herd; that the range of his 
eattle was in Burnet county; that he overtook the herd 
before it got out of said county; that he had never given 
defendant permission to drive or handle his cattle, but just 
before that had forbade defendant to handle his (witness’) 
cattle. 

James Dougherty testified that, about the time testified 
to by Norrid, witness was in employ of defendant, and 
superintended the gathering of the herd. 

Defendant then offered to prove by the witness, Dough- 
erty, that he was instructed by the defendant, in whose 
employ he was, “not td put or allow any cattle in the AZ 
brand to go into the herd then being gathered, and that 
said instructions were given prior to the time when de- 
fendant was charged to have stolen the steer,”’ which testi- 
mony was excluded. 

The defendant asked the court to instruct the jury, that 
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if the act was done “under such circumstances as not to 
constitute theft, they could nevertheless find him guilty of 
a misdemeanor, and assess his punishment at not exceed- 
ing double the value of the property stolen.” 

The defendant was convicted, and fine assessed at five 
hundred dollars, upon which judgment was_ rendered. ’ 
Defendant appealed. 


MceFadin § Fisher, for appellant, cited Owens v. The 
State, 35 Tex., 361; Rainbolt v. The State, 34 Tex., 286; 
Brown v. The State, 32 Tex., 606; Gibson v. Hill, 23 Tex., 
77; Pas. Dig., arts. 7660, 24106; Hill v. The State, 34 Tex., 
623; Shadle v. The State, 34 Tex., 572; Tharp v. The 
State, 28 Tex., 696; Langford rv. The State, 8 Tex., 115; 
Radford v. The State, 35 Tex., 15; White v. The State, 11 
Tex., 769; Taylor v. The State, 35 Tex., 497; Garcia r. 
The State, 26 Tex., 209; Regina vr. Crowhurst, 47 Eng. 
Com. Law Rep., 370; Smith v. The State, 35 “Fex., 500; 
Arthur v. The State, 3 Tex., 405; Nels v. The State, 2 
Tex., 283. 


George Clark, Attorney General, for the State. 


Moore, Associate Justice.—The record shows that a 
different oath was administered to the jury from that pre- 
scribed by law. This, as has been decided heretofore, is 
error, for which the judgment must be reversed. (Arthur 
v. The State, 3 Tex., 405; Martir v. The State, decided 
during present term.) Where it does not aflirmatively 
appear from the record that a different oath from that pre- 
scribed has been administered, it will be presumed in favor 
of the regularity of the proceeding in the District Court, 
that the jury were properly sworn. But the oath admin- 
istered in this case is set forth in the record, and no pre- 
sumption can be indulged to impeach its verity. 

Appellant was indicted for theft, under art. 766 of the 
Criminal Code, for willfully taking into possession, and 
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driving or removing from their accustomed range, live 
stock not his own, without the consent of the owner, and 
with the intent to defraud the owner thereof. The next 
article of the code, it must be observed, provides that, un- 
less the willful driving of such stock from its accustomed 
range without the consent of the owner is done under such 
circumstances as to constitute theft, the party driving such 
stock is guilty of misdemeanor. It plainly appears, from 
the reading of these two articles of the code, that the in- 
tent with which the acts were done determines the grade 
of the offense. If the stock are taken and driven from 
their range without the owner’s consent, with intent to 
defraud, it is theft, and punishable as prescribed in art. 
766a; but if this is done without the intent to defraud the 
owner, it is misdemeanor, to be punished by fine not ex- 
ceeding double the value of the stock taken and driven 
from their range. And since, unquestionably, appellant, 
if not guilty of the more aggravated offense, might, under 
an indictment for it, have been punished for misdemeanor, 
if it appeared that this was the offense of which he is guilty, 
it was of the utmost importance for him to show, if able to 
do so, that the acts done by him were not done with the 
intent to defraud the owner of the stock. And we are of 
the opinion that the instructions and directions given by 
him to his employees while collecting the stock, as shown 
by the bill of exception, should have been admitted in evi- 
dence, to have aided the jury, in connection with all the 
facts and circumstances of the case, in coming to their 
conclusion as to the intent and purpose of appellant in the 
premises. ) 

We are also inclined to the opinion the court should 
have submitted the question of intent to the jury, as asked 
in the instruction requested by the appellant. But if the 
evidence before the jury did not warrant the charge asked, 
unquestionably, if the evidence which was, as we have said, 
improperly excluded, had been admitted, it would have 
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been then strictly applicable, and should have been given. 


This shows more plainly the injury done om by the’ 
exclusion of the testimony. 


The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





-Dantet ALEXANDER V. Davip STERN. 


1. SUITS TO SUBJECT PARTNERSHIP PROPERTY TO FIRM DEBTS.— 
Partnership property may be subjected to the debts of the partner- 
ship by service of citation on one member of the firm; and where 
the petition and citation authorizes the inference that this is the 
purpose of the suit, a judgment against the partnership is valid. 

2. JUDGMENT, FORM OF.—A judgment that plaintiff recover of the 
member of the firm served with citation a sum certain, ** for which 
let execution issue, to be levied upon the goods and chattels of the 
firm, and upon the individual property of the defendant served with 
citation,”’ is a valid judgment against the partnership, under which 
the partnership property, real as well as personal, may be siezed 
and sold. 

3. DISSOLUTION OF PARTNERSHIP, EFFECT OF.—The dissolution of 
the partnership before suit does not affect the creditor’s right to 
such judgment, so long as there is partnership property which could 
be subjected to execution upon a judgment obtained by service upon 
all the partners. 


APPEAL from Victoria. Tried below before the Hon. 
T. ©. Barden. 


Phillips, Lackey g Stayton, for appellant. 
Glass g- Callender, for appellee. 


Waker, J.—The partnership firm of Levi Stern & Co. 
was dissolved in 1868, and the personal assets of the part- 
ners divided. 

The property in controversy is real estate, and belongs 


to the partners as tenants in common. Each party could 
13 
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sell his undivided interest and make a good title, subject 
to partnership debts. 

Levi Stern sold his undivided interest to the appellant. 
At the August term of the District Court for 1866, Tufts 
& MeMillen recovered a judgment in Victoria county, 
where the property is situated, on a partnership debt 
against Samuei Alexander; and it appears that the court 
directed execution against the individual property of Al- 
exander, and also against the property of Levi Stern & Co., 
under which execution Daniel Alexander became the pur- 
chaser, and claims to hold the property, discharged of any 
claim of the appellant derived from Levi Stern. 

Had the suit of Tufts & MeMillen been against the firm 
of Levi Stern & Co., and judgment rendered against them, 
the execution would have been regular, and the purchaser 
would have acquired title to the whole property; but this 
was not the case. The suit was not against the firm, nor 
was the judgment; and a purchaser under the execution 
could not acquire any greater interest than that held by 
Samuel Alexander, if, indeed, he acquired any interest 
under so irregular a proceeding. 

Whatever interest the appellant may have in this prop- 
erty subject to the debts of Levi Stern & Co. is not affected 
by the sale and deed of the sheriff to Daniel Alexander. 

We think the judgment of the District Court is correct, 
and is therefore affirmed. 

October 28, 1873. 


Hancock, West § North, for rehearing; which was granted. 

Moorg, Assocrate Justice.—This case is before us on a 
motion for a rehearing, made at the last term of the court, 
and continued by special order for that purpose to the 
present term. 

The suit was instituted by the appellee, David Stern, 
against appellants, Danicl and Jacob Alexander, to try 
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title to an undivided half interest of a part of lot number 
four, in block number one hundred and thirteen, in the 
town of Victoria, and for damages for the use and oecupa- 
tion of the same. It is not disputed that the entire prop- 
erty formerly belonged to the firm of Levi Stern & Co., 
which was composed of Levi Stern, the father and vendor 
of appellee, and Samuel Alexander. The appellant, David 
Alexander, claims title to the entire property, by virtue 
of a deed from the sheriff of Victoria county, who sold the 
same under an execution issued upon a judgment of the 
District Court of said county of Victoria in favor of Tufts 
& MeMillen, creditors of said Levi Stern & Co., against 
said Samuel Alexander, with directions in said judgment 
that execution ran against the partnership property of said 
Levi Stern & Co. and the individual property of Samuel 
Alexander, 

On the trial, the court, on the request of appellee, in- 
structed the jury that the judgment in favor of Tufts & 
MeMillen, which had been offered in evidence by appel- 
lants in support of the title claimed under the sheriff’s 
deed, was not a judgment against Levi Stern, nor against 
the partnership of Levi Stern & Co., but was a judgment 
against Samuel Alexander alone, and the execution issued 
on said judgment did not authorize the sale of Levi Stern’s 
interest in the real estate of said partnership. The cor- 
rectness of this instruction presents the only question 
which we need consider for the present determination of 
the cause. . 

It is insisted for appellee that this instruction was proper, 
because while, by the statute, a judgment against a firm, by 
reason of service or process upon one of the partners, may 
be enforced against the partnership property and the sep- 
arate property of the partner who may have been served, 
this is only where the suit is strictly against the firm, and 
not, as is insisted is the case here, against the individual 
partner served with process; and unless all the partners 
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are made parties, and judgment is asked against the part- 
nership property, a judgment of that character is not war- 


_ ranted by the statute. It is also insisted, if the petition of 


Tufts & MeMillen would warrant a judgment to be en- 
forced against the partnership property of Levi Stern & 
Co., the record shows that this is not the legal effect of 
the judgment rendered by the court, and especially it is 
not a judgment which authorizes the sale of real estate 
belonging to the firm. It is further claimed that the stat- 
ute is not applicable on partnership liabilities after disso- 
lution of the firm, although the liabilities of the firm have 
not been liquidated, and a part of the partnership property 
is still undivided. 

We will briefly consider these propositions. The stat- 
ute upon which appellants rely to support the sheriff’s 
deed reads as follows: ‘‘ When suit is instituted against a 
partnership, service or process upon one of the parties 
shall be sufficient notice to all the members of the firm,,. 
except that the judgment rendered in case of such service 
shall only be enforced against the partnership property of 
the partner who may be served.” It is evident, we think, 
from the reading of the statute, that unless it appears from 
the petition that a judgment is sought against the firm, a 
judgment which subjects the firm property to execution is 
irregular and erroneous. But however informal and de- 
fective the petition may be, if it shows the purpose and 
intent of the plaintiff to be to subject the partnership 
property to the payment of a firm debt, we cannot say 
the judgment is an absolute nullity, which may be at- 
tacked in a collateral proceeding by reason of such de- 
fect in the petition. If special exceptions had been taken 
to the petition of Tufts & McMillen, they should have 
been sustained. But notwithstanding the loose and in- 
definite, or even contradictory, character of the aver- 
ments of the petition and prayer for relief, it is evident, 
beyond question, the suit was brought to enforce pay- 
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ment of .afirm debt. Complaint is made of the failure 

of the firm to comply with their undertaking. The 

names of the partners are stated, and the fact that one of 
them is a non-resident, and cannot, therefore, be served 

with process, is alleged. We think it quite obvious, from 

these allegations, that it was the object and purpose of the 

plaintiffs to avail themselves of the benefit of this statute, 

and that they sought to subject the partnership, as well 

as the individual property of the partner against whom 

process was asked, to the payment of their debt. The 

court so construed the petition, and intended by its judg- 

ment to give the relief asked by the plaintiffs and author- 

ized by the statute. Partnership property may be subject 

to the payment of partnership debts by service of process 

upon one member of the firm, because notice to one of 
the firm for this purpose is effectual, and binds the firm. 

And where the petition and citation authorizes the infer- . 
ence that this is the purpose of the suit, it cannot be said 

that the judgment is against parties without notice, and 

who are not before the court. ; 

If the petition and citation, as we think, authorizes a 
judgment subjecting the property to the payment of a 
debt, upon which the plaintiffs’ (Tufts & McMillen) suit was 
brought, there is still less ground to support the objection 
that this was not the purpose as well as legal effect of the 
judgment. While it is true it reads ‘*That Walter Tufts © 
and John MeMillen do have and recover of the said Sam- 
uel Alexander the sum of seven hundred and thirty eight 
oy dollars, and all costs expended;” and if this was the 
entire entry, it might well be insisted that it was a mere 
personal judgment against Alexander alone: but the 
judgment continues: ‘‘For which let execution issue, to 
be levied upon the goods. and chattels of the firm of Levi 
Stern & Co., and the individual property of the said Alex- 
ander.”” When we look to the entire judgment entry, 
there is not the slightest ground for doubt that the court 
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regarded the suit as brought to subject the partnership 
property to the payment of the plaintiffs’ demand, and 
that the service of process upon the resident member of 
the firm authorized a judgment subjecting the same to its 
payment. That the execution was levied upon land in- 
stead of personalty is of no consequence. Real estate be- 
longing to a mercantile partnership, held and used for 
the purposes of their partnership business, is often spoken 
of and treated for the purposes of their partnership busi- 
ness as personalty. The question for our consideration is 
not whether the judgment is drawn with strict legal ac- 
curacy, but did it legally subject the partnership property 
to the plaintiffs’ debt. We think, looking at the entire 
record, it did. 

The agreement of the partners for a dissolution of the 
firm and settlement of their business, stipulated between 
themselves, does not affect the rights of creditors whose 
debts are unpaid and who are not parties to such agree- 
ment. The purpose of the law which authorizes a judg- 
ment against the property of the firm, where service of 
process cannot be had upon all the partners, was for the 
relief of creditors; and as long as there is partnership 
property which could be subjected to execution upon a 
joint judgment obtained by service upon all the partners, 
there can be no doubt it may be subjected to the demand 
of the creditor, although only one member of the firm can 
be served with process. 

For the reasons we have stated we are of opinion the 
motion for rehearing should be granted, which is accord- 
ingly ordered, and the judgment is reversed and the cause 
remanded. 











REVERSED AND REMANDED. 
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B. G. Ripevs v. Tue Strate. 


1, CHARGE OF COURT—WEIGHT OF EVIDENCE.—On the trial of a crim- 
inal charge, an instruction to the effect that, if the evidence could not 
be reconciled, the jury should decide who of the witnesses were 
entitled to the greater credibility, is not a charge upon the weight of 
evidence, nor does it instruct the jury to do anything incompatible 
with their duty under article 640 of the Code of Criminal Procedure. 

2. REASONABLE DOUBT.—The failure of the court to instruct the jury 
to acquit, if they hada reasonable doubt of defendant’s guilt, will 
not be ground for reversal in a case where the evidence clearly es- 
tablishes the defendant’s guilt. 


APppPpEAL from Milam. Tried below before the Hon. J. 
M. Onins. 


George Clark, Attorney General, tor the State. 


Devine, AssociaTE J ustice.—T he defendant was indicted 
under a charge of an assault with intent to kill and murder 
one J. T. Kitchings, and tried and convicted as charged. 
Motion for a new trial and in arrest of judgment being 
overruled, the defendant has brought the cause before us 
on appeal. 

The exceptions taken to the indictment, and the reasons 
in motion for a new trial, on the ground of the verdict be- 
ing contrary to law and evidence, are easily disposed of. 
The indictment clearly charges the offense set forth in the 
code. There is nothing vague or uncertain about it. The 
verdict of the jury is simply the expression of that convic- 
tion which is formed in the mind by a perusal of the evi- 
dence, namely, that the defendant was guilty of the offense 
charged in the indictment. 

The motion in arrest of judgment was properly overruled, 
there being nothing to support it. 

The first assignment of error, that the court charged on 
the weight of testimony, was not excepted to at the time. 
It does not, however, appear from an examination of that 
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portion of the charge quoted in this assignment of error; 
neither is it found in any other portion of the charge. 
There was no error in stating to the jury that they were 
the exclusive judges of the degree of credit to be given to 
the statements of witnesses, and that, “where there is an 
apparent conflict between the statements of different wit- 
nesses, the jury should, if they possibly can, reconcile the 
apparently conflicting statements; * * but when the con- 
flicting statements cannot be reconciled, and they cannot 
stand together as the truth, the jury must decide who of 
the witnesses is entitled to the greater credibility.” This 
examination of the credibility of witnesses is not weighing 
the evidence and determining the preponderance in favor 
of or against a party, such as is admissible and frequently 
the case in civil suits. Where the evidence is conflicting in 
its tendencies, the duty is imposed on the jury of determin- 
ing on the credibility of the witnesses, and of reconciling 
the facts as best they can. (Monroe v. The State, 23 Tex., 
230.) It is, in criminal cases, compatible with the provi- 
sions of art. 640 of the Criminal Code, and is exercised (or 
so presumed) by the jury in every criminal cause where 
there is any conflicting evidence, and does not exclude from 
them the consideration of reasonable doubts, whenever such 
doubts can properly arise. 

After the charge of the court had been read to the jury, 
the counsel for the accused asked the following instruction 
to be given: ‘‘That the defendant is presumed to be inno- 
cent until his guilt is established by legal testimony; and 
if there is a reasonable doubt in the minds of the jury as to 
the guilt of the defendant, they must acquit him.” This 
instruction the court refused to give. That every man is 
presumed to be innocent until his guilt is established by 
legal testimony, and that the accused is entitled to the 
benefit of all reasonable doubts of his being guilty as 
charged, have always been established maxims in our crim- 
inal jurisprudence. They are embraced in article 640 of the 
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Criminal Code, and it is the duty of the judge.to give such 
instructions, when asked, unless they have been already 
given in substance in the general charge. To determine 
the sufliciency of this assignment to reverse the judgment, 
it is only necessary to examine the charge as given, in con- 
nection with the evidence in the case. ' 
The court, after briéfly stating the case to the jury, and 
defining in a clear, precise, and full manner the different 
grades of offense of which a defendant might be convicted 
under such an indictment, assumed the innocence of the 
accused, and then informed the jury what facts were 
necessary to be established to their satisfaction before the 
accused could be found guilty of either an assault with 
intent to kill and murder, or an aggravated assault and 


battery. The court, however, did not rest at this, but. 


went further, and instructed the jury that if they believed 
the party assaulted was in the act of attacking the defend- 
ant, or was in a condition to injure him, or if the shooting 
was necessary to prevent the assailed party from doing 
defendant a serious bodily injury, or if defendant was in 
imminent danger of receiving serious bodily injury, and 
if he acted in the defense of his person, he would be jus- 
tified, and entitled to an acquittal; thus giving in this por- 
tion of the charge the accused the benefit of a supposed 
state of facts, of which nothing is seen in the, evidence 
beyoud the merest shadow of a pretense. The charge was 
more favorable to the accused, and assumed more in his 
favor than he was entitled to under all the facts disclosed 
in the record. 

The general charge embracing in substance the charges 
asked by the defendant being given, ‘“‘the judge could not 
be called on to repeat the charge.” (White v. The State, 
11 Tex., 773.) 

In Pilkinton v. The State, 19 Tex., 217, this court said, 
that ‘‘in- general, and especially where the evidence is 
of doubtful interpretation, or is not of so conclusive a 


























































202 Rwwevs v. Tue State. [Austin Term, 





Opinion of the court. 





nature and tendency as to exclude any reasonable doubt, 
it would certainly be proper to instruct the jury * .* * 
respecting reasonable doubts; but if they believed the wit- 
nesses, it was not so easy to perceive any reason for doubt 
as to the guilt of the accused, and that there was no reason 
in refusing, under the cireumstanees of that case.” The 
evidence in this case presents similar features respecting 
the exclusion of a reasonable doubt. 

The assignment that “ the verdict of the jury was con- 
trary to the law and the evidence” is not perceived from 
an examination of the evidence. 

The statement of facts show that J. T. Kitchings, in com- 
pany with two others, gathering their stock, met defendant 
and six persons, all armed, near the mouth of a lane; that 
defendant was talking in a loud tone and in a boisterous 
mgnner; that he asked where Kitchings’ brother was, say- 
ing he intended to kill him, and told Kitchings he would 
kill him likewise; struck the horse of witness with his 
gun; the horse ran off; and when distant about twenty or 
thirty steps, defendant leveled his gun at witness, took — 
deliberate aim at him and fired, and was about to shoot 
the second time, when one of the defendant’s companions 
induced him not to fire again. 

Another witness, Baldridge, stated that defendant struck 
at Kitchings with his gun, and, missing him, struck Kitch- 
‘ings’ horse, and testified substantially to all that the first 
witness swore to. This witness was within eight or ten 
feet of the defendant, and saw directly all that he testified 
to. Anderson, a witness, testified in substance to the facts 
stated by the two preceding witnesses. 

The witness Lloyd testitied that, “on Saturday, after 
the difficulty, he met defendant at a house of Dr. Robin- 
son’s, where defendant went to borrow a shot gun from 
Robinson. He said there was war in his neighborhood; 
had been to Millertown to buy ammunition. Defendant 
said he had shot at J. T. Kitchings to kill him, and was 
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sorry he had not, for then he would have one less to con- 
tend with, and that God damn the Kitching boys; that 
there were fifteen of defendant’s clan banded together, 
and they intended to camp on their trail until they got 
them. Witness remonstrated, and attempted to reason 
with the defendant, but it did no good.” The witness 
Washburne proved in substance what the preceding wit- 
ness had stated. 

Two witnesses for the defense said they heard Kitchings 
use obscene language to defendant, and put his hard to his 
side as if to draw something. One of them did not see 
the accused shoot. His gun was at right angles to Kitch- 
ings, according to the statement of one witness, and “it went 
off while the muzzle was pointing almost at right angles 
from Kitchings.” The jury gave to the evidence of these 
witnesses all the credit it was entitled to. . 

It was shown on the trial that Kitchings was unarmed at 
the time, and “all the witnesses testified that Rideus and 
those with him returned in the direction in which they 
came.” The jury, under the facts in evidence and the law 
applicable to the cases, could not have found otherwise 
thau guilty of an assault with intent to kill and murder. 
There being no error, the judgment is 


AFFIRMED. 





Buck Bray v. THe SrarTe.. 


THEFT — FRAUDULENT INTENT SHOULD BE LEFT TO THE JURY.— 
Where there is evidence from which the jury might infer that the 
taking was not fraudulent, it is the right of the defendant to have 
the distinction between trespass and theft clearly given in the charge 
to the jury. 


AppraL from Lamar. Tried below before the Hon. J. 
C. Easton. 
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'V. B. Hale, for appellant. 
George Clark, Attorney General, for the State. 


GouLp, AssocraTE J ustice.--The appellant was convicted 
of theft of a cow, alleged to be the property of W. J. Ham- 
ner. The defendant introduced evidence tending to show 
that the cow was the property of his father, or that it was 
taken under the honest belief that such was the case, and 
not with any fraudulent intent. The court refused to give 
a charge asked by the defendant, to the effect that if the 
cow was taken under an honest belief that she was the 
property of his father, defendant would not be guilty of 
theft, though he was mistaken in his belief. The instruc- 
tion given on the subject is as follows: 

“No mistake of law excuses one committing an offense; 
but if a person laboring under a mistake as to a particular 
fact shall do an act which would otherwise be criminal, he 
is guilty of no offense. This mistake, however, as to a fact 
which will excuse a man for committing an offense, must 
be such as that the person so acting under a mistake would 
have been excusable had his conjecture been correct, and 
it must also be such a mistake as does not arise from the 
want of proper care on the part of the person committing 
the offense. If, therefore, the defendant did not act with 
proper care in ascertaining the true ownership of the cow, 
he cannot be excused on the ground of a mistake of fact.” 

This, with the exception of the last sentence, is copied 
from the code. (Pas. Dig., arts. 1649, 1650.) 

These articles refer to acts “‘ otherwise criminal,” or acts 
in themselves criminal if unexcused, and not fo acts which 
become criminal only when committed with a fraudulent 
or felonious intent. For example, to sell liquor without 
a license is an offense, though the clerk who sells it may 
carelessly take it for granted that his employer had a 
license. (Tardiff v. The State, 23 Tex., 169.) So the crim- 
inality of a homicide, committed under the mistaken belief 
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of the existence of facts which excuse the act, may be af-- 
fected by the want of proper care inducing the mistake. 

(1 Bish. Crim. Law, 384.) In theft, the fraudulent intent 

is a necessary constituent of the offense. The act of tak- 

ing itself, without such an intent, is a mere trespass. If 
the taking be under an honest, though mistaken, claim 

of right, it would seem hardly necessary to cite authority 

that it is not theft. (4 Bl. Comm., 232; 1 Hale VP. C., 509; 

_Smedly v. State, 30 Tex., 214; Dignowitty v. State, 17 

Tex., 527.) 

In cases where there is evidence from which the jury 
qiight infer that the taking was not fraudulent, it is the 
right of the defendant to have them clearly instructed as 
to the distinction between trespass and theft. (Isaacs v. 
State, 30 Tex., 451.) 

There was error in refusing the instruction asked, and 
error in the charge as given. 

In reversing this case, we think it proper to call atten- 
tion to the very imperfect entry of a final judgment in the 
court below. 

The judgment is reversed and the case remanded. 


REVERSED. 





A. R. Mappox v. Tue State. 


}. THEFT—EVIDENCE.-——On a trial for theft, upon an indictment in the 
usual form (Pas. Dig., art. 2381,) evidence may be introduced and 
a conviction had upon facts constituting theft, under art. 2385, Pas. 
Dig., of a taking originally lawful, but obtained on a false pretext, 
or with intent to deprive the owner of the value of the property 
taken, and to appropriate the property to the use of the person tak- 
ing. Such facts are matters of evidence, and not a different offense. 

2. RES GESTH—DECLARATIONS OF ACCUSED.—In trials for theft, where 
the facts show a lawful taking of possession, (Pas. Dig., art. 2385,) 
it is proper to admit, as part of the res geste, the statement of the 
accused, as to his intention, made at the time of his obtaining the 
property. . 
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. 83. CONFESSIONS MADE WHILE UNDER ARREST.—Such confessions, 
made by the accused after being cautioned that his statements 
might be used against him, voluntarily made to the person who cau- 
tioned him, and on the same day, are admissible. 


AppraL from Lamar. Tried below before the Hon. J. 
C. Easton. 


Browne, for the State. 


Reeves, Associate Justice.—Indictment against appel- 
lant for theft of a buggy and two mules. On the trial of 
this cause the State proved that the aceused obtained pos- 
session of the property charged to have been stolen by, 
hiring. The witness was then asked to detail the state- 
ments and representations made at the time by defendant 
as to his intentions, to which the counsel for defendant 
objected, because there was no allegation in the indict- 
ment to justify such proof, or any other evidence necessary 
to constitute theft under art. 2385, Pas. Dig. The court 
overruled the objection and admitted the evidence. 

The indictment is in the usual form for theft, charging 
the taking to be fraudulent and without the consent of the 
owner. The point of objecfion to the evidence was that 
the indictment does not aver that the taking, though origi- 
nally lawful, was obtained by some false pretext, or with 
intent to deprive the owner of the value of his property, 
&e., as under art. 2385. The books abound in subtile and 
refined distinctions between larceny and trespass, and be- 
tween larceny and swindling, or the obtaining of goods 
under false pretenses under statutory enactments. The 
chapter on theft, as found in the code, clearly defines the 
offense, and removes all doubt as to what acts shall consti- 
tute theft. The taking, as defined in art. 2385, does not 
describe a different offense from that defined by art. 2381, 
but only differs in its facts and circumstances, which are 
matters of proof, and need not be averred in the indict- 
ment. (White v. The State, 11 Tex:, 769; Smith v. The 
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State, 35 Tex., 738.) Nor did the court err in admitting 
evidence of the defendant’s statements as to his intention 
at the time of the hiring. The inquiry was material, and 
was part of the res geste. (1 Greenl. Ev.,§ 108.) It appears 
from the testimony that the defendant hired the mules and 
buggy at the livery stable of Brame & McLeod, at Paris, 
stating at the time that he wanted the outfit to go out to 
Hathaway, six miles west from town to get his trank; that 
he was going to start to school in Paris,.to Stark’s Semi- 
nary, and that he would return the buggy and mules some 
time during the day. Defendant was next heard from fif- 
teen miles from Paris, on the Sulphur Springs road, going 
in a different direction from Hathaway. Soon after he 
was found in Hopkins county, ten miles south of Sulphur 
Springs, where he was arrested by the deputy sheriff of the 
county. It is further shown that he had sold the buggy 
and one of the mules to one Sewell, at whose honse he was 
stopping for the night, and where he was arrested by-the 
sheriff. Under this evidence it cannot be pretended that 
the accused had the consent of the owner to the taking of 
the property in the mules and buggy, or anything more 
than a transfer of the possession obtained by a false pre- 
text. It is equally clear that his intention was to divest 
the owners of their property, in distinction from the use 
and temporary possession, and their consent, obtained 
under a false pretext, would not avail anything as a de- 
fense on the charge of theft committed under such circum- 
stances. (Rose. Cr. Ev., 571; 1 Bish. on Cr. Law, see. 
1017, also 2 ib., sec. 818; 3 Greenl. Ev., § 160.) 

For the same reasons the court did not err in overruling 
defendant’s objection to the testimony offered by the pro- 
secution to show that the accused had sold the property 
and appropriated the same to his own use. It was ne- 
cessary to prove the conversion, and the evidence must 
have been offered for that purpose, in connection with other 
facts tending to the same conclusion. Another objection 
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is shown by the third bill of exception taken by defendant. 
On the trial the witness Hatcher stated that the sheriff or 
deputy sheriff of Hopkins county cautioned the accused 
that any statements made by him might be used as evi- 
dence against him, and then turned him over to the witness 
to bring him back to Lamar county. On the road, as they 
returned, and in a general conversation with witness and 
others, the defendant made certain confessions, but the 
witness did not know whether they were made in response 
to questions propounded to the defendant or not, but knows 
that it was’ done in general conversation. The accused 
objected, because the prerequisites of the law had not been 
eomplied with. ‘The objection being overruled, the wit- 
ness proceeded to state the conversation had with the de- 
fendant on the road, in substance, expressing his regret; 
that it was the first time; and making statements referring, 
as may be supposed, to his intention when he hired the 
mules and buggy, but not clearly expressed in the state- 
ment of facts, and not sct out in the bill of exception. The 
jury, no doubt, regarded it as a confession that he intended 
a theft before and at the time of the hiring, and that he 
obtained possession of the property by a false pretext, as is 
fully shown by other evidence independently of his con- 
fession. We are referred to the case of Barnes v. The 
State, 36 Tex., 356, where.it is held that the accused must 
be cautioned immediately preceding the confession before 
it ean be admitted in evidence against him. In that case 
the defendant had been threatened, and the evidence failed 
to show that he had received any caution after the threat, 
though before that time he had been cautioned by the 
mayor—the period of time between the caution and the 
confession being about one month—and the court was not 
satisfied that the confession was freely made on other facts 
in the case. The case at bar differs in its facts from the 
former. The defendant had received the caution from the 
sheriff on the same day he made the confession. It was 
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made, as the witness says, in general conversation, and was 
voluntary. At the time of his arrest at Sewell’s, on the 
night before, he. seems to have admitted voluntarily that 
he had sold one of the mules and the buggy to Sewell, and 
stated that the mules were in the lot where they were found. 
The money paid him by Sewell was found in his pessession, 
and which he returned on being arrested. In view of the 
facts of the case, it is evident that no injustice was done 
the defendant in admitting the proof of his confessions. 
There is nothing in the charge of the court of which the 
defendant can justly complain, nor was there any error in 
refusing the instructions asked by him. The verdict is 
supported by the evidence, and the judgment is affirmed. 


AFFIRMED. 





NatTHAN WILLIAMS V. THE STATE. 


1. TRIAL BY JuRY.—When the evidence on the trial of a criminal 
cause tends to establish different and opposite conclusions, it is for 
the jury to find their verdict wpon the evidence which, in their 
judgment, is entitled to most credit; and if the judge who tried 
the cause has refused to set aside a verdict of guilty found on such 
evidence, the conviction will not be disturbed in this court. 

2. CIRCUMSTANTIAL EVIDENCE.—To authorize a conviction on circum- 
stantial evidence, the circumstances shonld not only be consistent 
with the prisoner’s guilt, but inconsistent with any other rational 
conclusion or reasonable hypothesis consistent with the facts proven. 


APPEAL from Lamar. Tried below before the Hon. John 
_C. Easton. 


Johnson § Miner, for appellant. 
George Clark, Atiorney General, for the State. 


Reeves, Associate Justice.—In this case the evidence 
shows that the gin-house of Mr. H. Parker, with the ma- 


chinery and about seventeen bales of cotton in the building, 
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were destroyed by fire on the 29th January, 1873, between 
the hours of 9 and 10 o’clock at night, as stated by some 
of the witnesses, and as late as 11 o’clock, as stated by one 
witness. The witnesses had been asleep, and having no 
time-piece, or their clocks having stopped running, caused 
by the cold weather, the hour of the burning was not fixed 
with any certainty. The appellant was indicted, charged 
with the burning of the gin-house, and convicted by the 
jury, and his punishment assessed at ten years’ imprison- 
ment in the penitentiary. The grounds of his motion for a 
new trial are, that the verdict of the jury is against the law 
and the evidence, and not in accordance with the charge of 
the court. His motion was refused by the court, and he 
appeals, assigning for error the same grounds contained in 
the motion. There is no exception to any of the rulings 
of the court, nor to the instructions given by the court to 
the jury. No instruction was asked by defendant, and 
nothing is presented for consideration but the question of 
fact, whether the verdict is supported by the evidence. 
The defendant, Williams, had lived on Parker’s place, 
but had left there about a month or six weeks prior to the 
time the gin-house was burned, and was then living at one 
Patricks, about a mile distant from Parker’s. The evi- 
dence is circumstantial, consisting of facts adduced on the 
trial and pointing to the accused as the guilty party, as 
contended by the prosecution. On the night of the fire 
the ground was covered with snow to the depth of four or 
five inches, as stated by one witness, and not so deep as 
that, as stated by another. A foot track was found com- 
ing in and going out from the gin-house lot next morning 
ufter the fire, there being no other track on that side of 
the house. The track was made by a No. 9 or 10 shoe. 
At the same time was found a pony’s track coming to and 
going from the house, or near it. The track made by the 
pony is described as being round in front and the hind 
feet long and narrow, like a mule’s foot, and the righi 
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hind foot reeled out, the hind feet stepping some five or 
six inches over the fore-feet tracks. The defendant owned 
a pony having the same peculiarity of feet, and made the 
same sort of tracks in traveling. The witness Parker, 
the owner of the gin-house, had owned this pony and 
sold him to defendant. THe had also sold to defendant a 
pair of shoes, described in his testimony as No. 10 Batch- 
elor shoes. The right shoe was run down and turned out, 
and the tracks found near the gin on the morning after it 
was burnt corresponded with these shoes. This witness 
further said that he was satisfied that the pony track be- 
fore described was made by defendant’s pony; that the gin 
had not been used since the Friday preceding the’ burn- 
ing, which was Tuesday or Wednesday; that no fire had 
been about the gin. Witness was in the gin-house be- 
tween sundown and dark the evening before it was burnt; 

was not on good terms with defendant. It was proved by 

II. C. Kuotts that he was at defendant’s house in the 

morning after the fire; that defendant’s pony had _ his 

legs covered with snow and ice half way up. This wit- 

ness examined the tracks of the man and the tracks of the 

pony, and found them as described by the witness Par- 

ker; found a pony track coming to and going from the 

bridge, striking the big road at the bridge; course, south 
. of west, about the course defendant lived from Parker’s. 
30b Hays heard defendant say he would like to put a 
match to Parker’s gin; this was about two weeks before 
Christmas, while defendant was living with Parker. Sam. 
Harrison heard defendant say, ‘‘ Before this time another 
year that old gin will be burnt up.” The witness was 
smoking a pipe at the time, and it is not clear that the 
remark was not made in reference to that circumstance, 
and not, perhaps, asathreat. The same witness heard 
defendant say, while he lived at Parker’s, that Parker 
would not settle with him, and that he intended to have 
satisfaction one way or the other. 
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The defendant proved that he was at home at about 
nine o’clock on the night the gin was burnt; that his wife 
rode his pony late in the evening and returned home about 
dark. On cross-examination the witness said he lived 
about one hundred and fifty yards from defendant’s house, 
and only recognized his voice while singing; not certain 
as to the time; thinks the clock had run down. It was 
proved by another witness that defendant was at home on 
the night the gin was burnt until witness went to bed, and 
he supposed it to be about nine o’clock; that defendant 
could not have been absent long enough that night, up to 
the time witness went to bed, to have gone to the gin; 
had.no time-piece. This witness lived in one of the rooms 
of the same house where defendant lived. It was proved 
by defendant’s wife and daughter that defendant was at 
home at nine o’clock on the night the gin was burnt; that 
he was there when they went to sleep and when his wife 
awoke about midnight, and there in the morning. The 
pony was also at home next morning. 

It is said that circumstantial evidence is often as strong 
and conclusive upon the understanding as direct and posi- 
tive proof, and that all the law exacts from the jury in such 
a case is, that their minds should be satisfied beyond a 
reasonable doubt of the guilt of the prisoner. (Law v. 
The State, 33 Tex., 37.) Or, as laid down by Starkie, and 
quoted in Henderson v. The State, 14 Tex., 514: “What 
circumstances will amount to proof can never be matter of 
general definition. The legal test is the sufficiency of the 
evidence to satisfy the understanding and conscience of 
the jury. On the-other hand, a juror ought not to con- 
demn, unless the evidence excludes from. his mind all 
reasonable doubt of the guilt of the accused.” (Shultz v. 
The State, 13 Tex., 401; Brown v. The State, 23 Tex., 195.) 

The evidence, if not conflicting, tended to establish dif- 
ferent and opposite conclusions; and in such cases it is for 
the jury to find their verdict upon the evidence which, in 
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their judgment, is entitled to most credit. “ And when, in 
a criminal case, the jury have seen fit to believe the wit- 
nesses for the State, in preference to those of the defend- 
ant, and the judge who tried the cause below has not seen 
fit to set aside the verdict of guilty on a motion for a new 
trial, the conviction will not be disturbed in this court.” 
(Seal v. The State, 28 Tex., 491; Coats v. Elliott, 23 Tex., 
613; Patton v. Gregory, 21 Tex., 519.) The jury were 
instructed to acquit, unless the evidence satisfied them, 
beyond a reasonable doubt, that the defendant was guilty; 
and on circumstantial evidence the vourt charged: ‘* When 
a criminal charge is to be proved by circumstantial evi- 
dence, the proof ought to be not only consistent with the 
prisoner’s guilt, but inconsistent with any other rational 
conclusion or reasonable hypothesis consistent with the 
circumstances and facts proven.” 

With the facts before them, and the law correctly charged, 
the jury have found the defendant guilty; and their verdict 
must stand on the principles often announced in former 
decisions of this court, some of which are cited in this 
opinion. 

AFFIRMED. 





M. H. Mituer, Ex Parte. 


BAIL—CONFLICT OF TESTIMONY.— Where there is a conflict in the evi-° 
dence as to the state of mind of the person charged with homicide 
at the time of the act, it cannot be said that the ** proof is evident; ”’ 
and in such case the defendant is entitled to bail. 


AppeaL from Red River. Examination below before 
the Ilon. J. C. Easton. 


W. B. Wright and C. S. West, for appellant. 


Moorg, Associate Justice.—The Constitution guaran- 
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ties to all prisoners the right to bail upon sufficient sure- 
ties, unless for capital offenses, when the proof is evident. 
The only question, therefore, which we are called upon to 
determine, or which it is even proper for us to consider in 
this case in its present attitude, is, Does it evidently appear 
from the testimony submitted to us that appellant is guilty 
of murder in the first degree? If not, although he may 
be guilty as charged in the indictment, we have no discre- 
tion, but must admit him to bail. 

And as we are not authorized to analyze and weigh the 
testimony to ascertain and determine whether it prepon- 
derates in favor of or against appellant; nor can we speca- 
late as to the conclusion to which the jury may come if 
the case was submitted to them on the evidence in the 
record before us; and since, whatever may be the conclu- 
sion which should be reached by those whose duty it may 
be.to decide it, when appellant’s guilt or innocence, (or, if 
guilty, the degree of his guilt,) comes to be finally determ- 
ined,) a careful examination of the record does not au- 
thorize us, in view of the conflict in the evidence, as to the 
condition of appellant’s mind at the time of the homicide, 
to say that the proof of his guilt of a capital offense is evi- 
dent, we must hold that he is entitled to bail. (See Zem- 
brod v. The State, 25 Tex.,519; Thompson v. The State, 25 
Tex. Supp., 395; Gehrke v. The State, 13 Tex., 568; Car- 
ter v. The State, 12 Tex., 500; The United States v. Drew, 
5 Mason, 28; United States v. McGlue, 1 Curtis, i; Hale 
v. The State, 154; Commonwealth v. Rogers, 7 Met., 500; 
Smith v. Commonwealth, 1 Duval, 225; Kelly v. State, 3 
Sm. & Mar., 518; Schaller v. State, 14 Mo., 502; State v. 
Turner, Wright’s O. Rep., 30; Wh. Cr. Law, secs. 70, 74; 
Wh. on Hom., 369.) 

There being nothing in the record to serve as a guide to 
the court in fixing the amount of bail, and the Attorney 
General and the counsel for appellant having agreed that 
it may be fixed at the sum of ten thousand dollars. it is 
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ordered and adjudged by the court that appellant be ad- 
mitted to bail in said sum of ten thousand dollars, with 
good and sufficient sureties, and that the judgment of the 
court be certified to the sheriff of Red River county, in 
whose custody appellant is now detained, before whom a 
bail bond for that amount, conditioned as required by law, 
may be executed, which said bond, when duly executed, 
shall be filed by said sheriff in the District Court of said 


county. 
BAIL GRANTED. 





Rosert Price’ v. Tue Starve. 


1. THEFT.—A passenger ou a railway train, when the train was in mo- 
tion, threw from a car a bale of cotton belonging to another: Held, 
that a conviction of the passenger for theft of the cotton was proper, 
where the facts and circumstances connected with the act justified 
the conclusion that the accused threw it from the train with a view 
of converting it to his own use, 

2. INDICTMENT.—A conviction on a charge of theft from the train of a 
railroad company will not be disturbed on account of the failure of 
the State to allege and prove the proper name of the compatty, when 
that defense was not made on the trial, and could only be ascer- 
tained on appeal by reference to the private act of the Legislature 
constituting the company. 


AppzEAL from Navarro. ‘Tried below before the Hon. F. 
P. Wood. 


J. L. Halbert, for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The defendant is charged with 
the theft of a bale of cotton from the train of the Houston 
and Texas Central Railroad Company, being the property 
of said company. 

It was proved that defendant, being on the train at night, 
threw off a bale of cotton privately, he having got on the 
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train to ride a small distance, and upon finding that the 
. brakeman, who saw him do it, was going to report him 
to the conductor, he jumped from the train to escape ar- 
rest, and could not afterwards be found on the train. 

It is objected, in defense, that the act of throwing off the 
bale of cotton under the circumstance was not such a tak- 
ing into possession of the bale of cotton as amounted to a 
complete act of theft. The cotton was removed from the 
position on the train where it was placed by the owners, 
and removed from their possession by being thrown off of 
the train by him. The fact and circumstances connected 
with the act justified the jury in concluding that it was 
done to convert the cotton to his own use. 

Ii is objected also that the proper name of the company 
is the ITouston and Texas Central Railway Company, and 
not the Houston and Texas Central Railroad Company, as 
it was alleged and proved on the trial. To this it may be 
answered that it was a matter of fact not raised on the 
trial, and only to be ascertained by reference to the private 
act of the Legislature constituting the charter of the com- 
pany. It was not necessary to set out the charter in the 
indictment, or to allege it to be a chartered company other- 
wise than by name, as was done in this case. (1 Arch. 
Pl. and Pr., note 271; People v. Curling, 1 Johns. Rep., 
320.) 

The proof corresponded with the indictment as to the 
name of the company, and there was no question made in 
relation to it on the trial,in any way. 

The proof of alibi, attempted as a defense, being wholly 
dependent on the particular date, which was not fixed with 
certainty, is not of a character to reverse the finding of the 
jury. 

Finding no material error in the charge of the court, 
and there being evidence sufficient to sustain the verdict, 
the judgment will be 


AFFIRMED. 
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Tue Strate vy. Tue Rro Granpe Rattroap ComPaANy. 


1. PROCEEDINGS AGAINST A RAILROAD COMPANY TO FORFEIT ITS 
CHARTER.—An information by the District Attorney against a rail- 
road company, for the purpose of forfeiting its charter, will not lie, 
save for an act made a cause of forfeiture by its charter, or for will- 
ful abuse or improper neglect on the part of the company. 

2. ELECTION OF REMEDIES—PRACTICE.—Such remedy would not lie on 
complaint of a stockholder who had instituted proceedings to enforce 
his rights against the company. Such former suit is an election of 
remedies conclusive against him. 


APPEAL from Cameron. Tried below before the Hon. 
W. H. Russell. 


E. J. Davis, for appellee. 


Reeves, Assocrate Justice.—This is a proceeding by 
information ‘in the District Court of Cameron county, . 
brought by the District Attorney, and prosecuted in the 
name of the State of Texas against appellees, to forfeit 
their charter on the ground stated in the petition. 

The petition charges that Augustin Mirallis and Edwardo 
Garcia, being the owners of certain shares in the capital 
stock of the company, transferred the same by written 
conveyance to William Kelly; that Kelly was entitled to 
have the same recorded in the books of the company, and 
to have the stock transferred to his name, in accordance 
with the provisions of the first section of the act incorpo- 
rating the company, but which the secretary of the com- 
pany refused to do, on request, in violation of the rights 
of said Kelly, and alleging the same to be a cause of for- 
feiture of the charter of the company. 

The company interposed a general demurrer, and then 
a plea in bar. The demurrer was sustained, and the Dis- 
trict Attorney excepted to the ruling, and gave notice of 
appeal, and assigns for error that the District Court erred 
in overruling the plaintiff’s motion to strike out the gen- 
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eral demurrer of the defendant, and in sustaining the de- 
fendant’s general demurrer and dismissing the cause. 

Without brief or argument for the State, we are not 
informed of the grounds on which the court acted in sus- 
taining the demurrer. 

One of the sections of ihe statute relied upon as a ground 
to forfeit the charter .f company, and set out in the peti- 
tion, is in the following words, (being the second section 
of a general railroad act of Dec. 19, 1857, Pas. Dig., art. 
4909:) ‘Every railroad company heretofore incorporated, 
or which may hereafter be incorporated by the 2s, 0 
of this State, shall be required to keep its stock books a 
the principal office of the company on the line of its ek 
in which books shall be entered all certificates of the capi- 
tal stock issued by said company, and all transfers of stock 
shall be entered in such books, which at all reasonable 
business hours shall be open to the inspection of each 
stockholder.” 

The act of incorporation of Aug. 13, 1870, in the first 
section provides, among other things, that the shares shall 
be deemed personal estate, and shall be transferred by any 
conveyance in writing, recorded by the secretary in the 
books of the company kept by him in his office, or in such 
other and further manner as the by-laws of said company 
may provide; and said first section of said act empowered 
the board of directors to establish such by-laws and regu- 
lations as they may deem proper for the conducting and 
management of the affairs of the company. 

It is further alleged that the secretary, by the directions 
of the company, in ‘pretended obedience to the requirements 
of so-called by-laws of the company, refused to record the 
conveyance and transfer to Kelly. The requirements of 
the by-laws are not further shown than is attempted to be 
done by this imperfect statement contained in the petition. 
It is not shown, by averment or otherwise, that the board 
of directors exceeded their authority in establishing the 
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by-laws and regulations for the company, or in what par- 
ticular, if any, these by-laws conflicted with the Constitu- 
tion or laws. The petition contains no allegation of any 
penalty provided by law against the acts complained of. 
The State is not interested in the question whether Mirallis 
and Garcia, or Kelly, as their assiguee, owns the stock. 

Williams and others v. The State, 23 Tex., 264; was a 
proceeding by information to recover the penalty pre- 
scribed for a violation of the act of 1848 to suppress illegal 
banking. The act required the Sethenays Gencral to in- 
stitute it on behalf of the State. 

In such a case as that, where the act not only made the 
offense 1 misdemeanor and fixed the penalty, but required 
the Attorney General to institute the proceeding, there 
could be no doubt of the right to enforce the penalty in 
the mode prescribed by the statute. If the charter had 
made the acts complained of a cause of forfeiture, or had 
declared a penalty not involving a forfeiture, it could be 
enforced by information or other proper proceeding, with- 
out a general or special statute directing it to be brought, 
as was done in the case of The State v. The Southern Pa- 
cific Railroad Company, 24 Tex., 80. ‘For whenever the 
State declares by its Legislature that a particular act of 
malfeasance or nonfeasanece by a corporation or its officers 
shall ineur a forfeiture of its charter, the diseretion is 
then exercised, and the will of the State that the forfeiture 
shall be claimed is then expressed; and as oflicers cannot 
suspend the operation of the laws, it is their duty to give 
effect to that will.” 

Willful abuse or improper neglect may work a forfeiture 
of the charter, when excess of power or mistake in the 
mode of exercising an acknowledged power would not have 
that effect. (Angel! & Ames on Corporations, sec. 776.) 
The board of directors having the authority, as shown by 
the petition, to establish by-laws for conducting the affairs 
of the company, it will not be presumed that the company 
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abused their authority or exceeded the power admitted to 
exist in the manner of its exercise. 

It appears by the defendant’s plea, and which was ex- 
cepted to by the District Attorney, that Kelly, the assignee 
of the stock, had brought suit against the company in the 
same court where the information was instituted, in which 
Kelly’s right to have the shares mentioned in the petition 
registered in his name on the books of the company was 
contested, and that the litigation was still pending on ap- 
peal in this court. The District Court may have consid- 
ered that the rights of the parties should be decided in the 
pending litigation without resorting to the information. 
That view of the case, so far as the parties in that litigation 
were interested, is correct, and the general rule that a party 
cannot bring a fresh species of action for the same cause 
whilst the former is pending would be applied, and the 
plaintiff would be understood as having made his election 
and waived his remedy by another action. (Tidd’s Prac., 
vol. 1, marg. p. 10; Chit. Pl., vol. 1,212.) The court may | 
have acted on the supposition that Kelly was the real party 
in interest in this proceeding, but however that may be, 
the State is not concluded by the decision, if the franchise 
of the company has been exercised in derogation of the 
rights of the State. But for the reasons indicated in the 
opinion, and as the case is presented upon the record, the 
judgment of the District Court is affirmed. 
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AFFIRMED. 








Tue State v. Mionwaet HEtpt. 





1. RETAILING SPIRITUOUS LIQUORS.—In an indictment for retailing 
spirituous liquors, it was not necessary to describe the house where 
the liquor was sold, or to allege the names of the persons to whom 
sold. 

2. EXCEPTIONS TO INDICTMENT.— Where an indictment was found 
under a special act prohibiting the sale of spirituous liquors within: 
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a given distance of a college, which college has ceased to exist as 
such, advantage of such fact cannot be taken by exceptions, but 
only by proof.on plea of not guilty. 


Appeal from Cass. ° Tried below before the Hon. M. L. 
Crawford. 

The indictment in this case charged that M. Heldt, on 
December 1, 1872, “did unlawfully, and contrary to the 
special statute in such case made and provided, approved 
May 23, 1871, sell intoxicating and spirituous liquors to 
divers persons to the grand jurors unknown, within less 
than two miles of Douglassville College, in said county.” 

The defendant excepted to the indictment, because it did 
not state to whom the liquor was sold, nor the house where 
sold, and for the further reason that there is no such place 
as Douglassville College. 

The exceptions were sustained, the indictment quashed, 
and judgment rendered for the defendant, from which the 
State appealed. 


George Clark, Attorney General, for the State. 


Moore, Assocrate Justice.—The exceptions to the in- 
dictment are not well taken. The offense for which appel- 
lee is indicted is charged substantially in the words of the 
statute. It was unnecessary to designate the house or the 
place where the liquor was sold with more exactness and 
particularity than is done in the indictment. Nor was it 
absolutely essential to give the name of the person to whom 
the liquor was sold. If, as alleged in the motion to quash, 
there was no such place as Douglassville College at the 
date of the alleged violation of the law under which the 
indictment was found, by reason of said college having be- 
come a public school, as stated in the motion, the court 
could not judicially know the fact, and it was therefore no 
ground for quashing the indictment. If such is the fact. 
and by reason thereof it ceased to be an offense to sell spir 
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ituous liquors within the limits prescribed in the statute 
under which this indictment was found, appellee could have 
availed himself of it by plea of not guilty, but not by mo- 
tion to quash. 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





J. L. Frsuer v. O. P. Bowser. 


PLEADING.—In a suit to enforce the specific performance of a contract 
to convey land, it is not necessary to allege in the petition that de- 
fendant’s agent, who made the contract, bad written authority to 
sellthe land. ‘The allegation that defendant appointed the alleged 
agent to sell the land is sufficient to admit proof that the authority 
given was in writing, though it is not expressly alleged to be in 
writing. 


AppEAL from Dallas. Tried below before the Hon. Har- 
din Hart. 


Hancock, West & North, for appellant, cited Cross v. Everts, 
28 Tex., 533; 1 Pars. on Cont., 483; 2 Pars. on Cont., 292; 
2 Kent Comm., 613; 11 Tex., 876; 18 Barb., 60; 5 Hill, 
107; 4 Cushm., Miss., 309. 


Good ¢ Bower, for appellee. 


Roserts, Cuter Justice.—The demurrer to the petition 
of plaintiff, J. L. Fisher, was sustained upon the ground 
that the contract set up in the petition, upon which a 
specific performance was sought to be enforced, was not 
alleged to be signed by O. P. Bowser, the defendant, but 
by “ Ault, Jenkins & Ault, agents for O. P. Bowser,” and 
it was not alleged that they had a written authority to sell 
the land as his agents. 
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As a question of pleading, the allegation that Bowser 
appointed the firm of Ault, Jenkins & Ault his agents to 
sell the land, is sufficient to admit proof that the authority 
given to them was in writing, although it is not expressly 
alleged to be in writing. (Cross r. Everts, 28 Tex., 523; 
Dogeett v. Patterson, 18 Tex., 162; Dawson v. Miller, 20 
Tex., 173.) ' 

Another question behind this is, must it be shown in 
proof that the authority given to the agents to sell the 
land was in writing, signed by Bowser, or in writing at 
all? Our statute of frauds and fraudulent conveyances 
provides that “ No action shall be brought * * uponany 
contract for the sale of lands, * * unless the promise or 
agreement upon which such action shall be brought or 
some memorandum thereof shall be in writing, and signed 
by the party to be charged therewith, or some person by 
him thereunto lawfully authorized.” (Pas. Dig., art. 3875.) 

The contract of sale must be in writing; and if the writ- 
ten contract is executed by an agent, he must be law fully 
authorized to the extent of signing the contract for his 
principal. Can the agent be “lawfully authorized” to ex- 
ecute the contract of sale and sign it for his principal by a 
verbal appointment given to him by the principal? The 
statute does not expressly require it to be in writing, and 
the authorities, under statutes of frauds similar to ours, 
generally hold that it may be verbal. (2 Kent Comm., 
612; 1 Pars. on Cont., 42; 1 Sudg. on Vend., 216; Story 
on Agency, 53; Lawrence v. Taylor, 5 Hill, N. Y., 112.) 

When the authority of the agent is shown to be suffi- 
cient, he must execute the contract in a manner to bind 
his principal. It has been held that he may do so by sign- 
ing his own name as agent for his principal, or by signing 
his principal’s name and his own, as agent, annexed thereto. 
(Roberts v. Button, 14 Vt., 195; note to Story on Ageney, 
198; Story on Agency, sec. 152,153, p. 179, 180.) These 
principles do not apply to an agency to convey land by deed. 
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In such cases also there may often be a question of fact 
arising out of the terms of the authority given, or from the 
nature of the business followed by the agent, as to the ex- 
tent of authority given to the agent, and as to how it is to 
be executed or performed. For if a person be appointed 
only to make a negotiation for a contract of sale, or to seek 
a purchaser, as is sometimes the case with land brokers, 
| that would not embrace authority to such agent to execute 
| a written contract of sale for his principal. (Coleman v. 
| Garrigues, 18 Barb., N. Y., 60.) 
| The guestions here referred to in a general way must 
arise in the future determination of the case, as it is ex- 
| hibited in the record, and therefore attention has been 
\ given to them, without making an authoritative decision 
thereon at present. : 

The point first alluded to, involving the question of 
pleading, is sufficient to reverse and remand the case. 








REVERSED AND REMANDED. 








Tue State v. Bensamin EL.iorr. 
1 
. INFORMATION.—Under the act of 1866, organizing county courts, an 
information presented by the county attorney will not be quashed 
because an affidavit found among the papers, and upon which it is 
\ apparently based, does not have the file mark indorsed by the clerk. 
2. Nor should such information be quashed for a variance between it 
| and the affidavit on which it was founded. 

3. The rules applicable to indictments apply also to informations in de- 

termining their sufficiency. 





. APPEAL from Smith. Tried below before the Ion. Z. 
Norton. 


No briefs filed. 


Reeves, Associate Justice.—This is an information by 
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the county attorney for Smith county, under the act of 
1866, to organize County Courts, and to define their pow- 
ers and jurisdiction. It was filed in the County Court of 
Smith county on the 21st January, 1870, and afterwards 
transferred to the District Court of that county as an un- 
determined cause on the County Court docket, under the 
act of August, 1870. At the March term, 1873, of the 
District Court, the information was quashed by the court 
on exceptions taken to it by the defendant, from which the 
State appealed. The defendant excepted to the information 
for insufficiency, and specially because there was no afli- 
davit or complaint reduced to writing filed with the in- 
formation; that there is a variance between the affidavit 
and the information—admitting, however, that there was 
an affidavit among the papers taken before a justice of the 
peace on the 21st day of December, 1869—and that the in- 
formation was filed in the County Court January 21, 1870. 
It was further objected that the information was uncer- 
tain, duplicitous, and made alternative charges and allega- 
tions. It does not appear when the affidavit was filed. 
The clerk certifies that it is on file in his office among the 
papers in the case of the State of Texas against Benjamin 
Elliott, giving the number of the case on the docket; and 
nothing appearing to the contrary, it is not to be pre- 
sumed that it did not accompany the information when it 
was filed in January, 1870, though the clerk’ may have 
failed to make the proper indorsement of filing. Any 
justice of the peace of the county was authorized to ad- 
minister the oath, and the objection seems to be not well 
taken. There is a variance between the complaint and the. 
information—the first alleging that the assault and battery 
was made on-the complainant Robinson by striking him 
with a rock weighing about two pounds on the left side of 
his land, and the other charging that the assault was 
made by striking him on the side of his head with a rock 


weighing three or four pounds. If the objection could 
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be made available as a defense, it could not arise on ex- 
ception to the information. But it is not thought to be 
tenable in any stage of the proceeding. The statute re- 
quired the information to be in writing, and to comply 
with article 403 (Pas. Dig., art. 2870) of the Code of 
Criminal Procedure; also Pas. Dig., arts. 6091-6094, title, 
‘Courts, County,” The rules with respect to indictments 
are applicable to informations. Applying these rules and 
the provisions of the code to this proceeding, we think 
there was error in sustaining the defendant’s exceptions to 
the information. It commences, ‘tin the name and by the 
authority of the State of Texas,’’ and concludes, “against 
the peace and dignity of the State.” The offense is set 
forth in plain and intelligible words, and in other respects 
complies with the requisites of the code. 
Judgment reversed and cause remanded. 


REMANDED. 





AMARANTI Musquez v. Tue STATE. 


1. INDICTMENT FOR THEFT.—An indictment for theft, charging that 
the defendant ‘did feloniously steal,’’ sufficiently alleges that the 
taking was ‘‘ fraudulent *’ to support a conviction. 

. MISNOMER.—A mistake in the christian name of defendant, where 
the name is correctly given at first, does not vitiate an indictment. 

3. EVIDENCE OF TAKING IN THEFT.—An indictment for theft of oxen 

is sustained by proof of the fraudulent killing of the oxen and selling 
their hides. 

4. ASPORTATION.—The statutory definition of theft omits the words 

“carried away,’’? and in doing so dispenses with the necessity of 

proof of asportation, as was required at common law. 


Tried below before the Hon. 


bo 


AppraL from Bexar. 
George H. Noonan. 


J. T. Teel, for appellant. 
George Clark, Attorney General, for the State. 
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Goutp, AssocraTe Justice.—The indictment in this case 
alleges that ‘“‘Amaranti Musquez, Marcial Tigirina, and 
Ignacio Waldonado did feloniously and unlawfully steal, 
take, and carry away from the possession of Manual Bar- 
ragon six head of work oxen, of the value of one hundred 
and fifty dollars, the property of said Manual Barragon, 
without the consent of said Manual Barragon, and with 
the fraudulent and felonious intent to deprive the said | 
Manual Barragon of the value of said six head of work 
oxen, and to appropriate the same to the use and benefit of 
them, the said Aramanti Musquez, Marcial Tigirina, and 
Ignacio Waldonado.” 

Several objections to this indictment were taken below, 
and are urged in this court: 

First. It is said the indictment does not follow the lan- 
guage of the statute defining theft, as the *‘ fraudulent tak- 
ing,’ &e. In lieu of this the indictment charges that he 
“did feloniously steal, take, and carry away,” following 
the form of a common-law indictment for larceny. Lar- 
ceny at common law is defined as the wrongful or fraudu- 
lent taking and carrying away by any person of the mere 
personal goods ot another, from any place, with a felonious 
intent to convert them to his, the taker’s, own use, and 
make them his own property, without the consent of the 
owner.” (Regina v. Holloway, 2 Carr. & Kir., 945.) 

It is not perceived that our statute, in using the word 
fraudulent, introduces any new element into the common- 
law crime of larceny; and it is believed that the form of 
indictment used at common law sufficiently charges that 
the taking was fraudulent. The averment is, “ did feloni- 
ously steal;” and the word steal alone has been held to 
mean, both in common and legal parlance, a felonious tak- 
ing. (State v. Chambers, 2 Green’s Iowa, 310.) 

The second objection to the indictment is, that it does 
not aver that the oxen were “cattle,” so as to bring the 
offense within the statute as to theft of cattle.: It is alleged 
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and proved, however, that the oxen were of the value of 
one hundred and fifty dollars. The offense is, therefore, 
punishable by imprisonment in the penitentiary, and the 
omission becomes immaterial. 

It is further objected that the taking is charged to be by 
Amaranti Musquez, whilst, in alleging the intent to appro- 
priate, the indictment describes him as the “said Aramanti 
Musquez.” The defendant having been before correctly 
described, the word “‘Aramanti” may be rejected without 
affecting the indictment. (See Cotton v. The State, 4 Tex., 
265.) 

The evidence discloses that Manual Barragon, on the 
21st January, 1874, “left his home in San Antonio with 
his wagon and ox team, and camped that night on the Leon 
creek, turning his oxen loose to graze. On hunting his 

> oxen the next morning, he found their carcasses on the 
banks of the stream, some half a mile from his camp, their 
throats cut and their hides taken off. Returning to the 
city, he found that the defendant, with two others, had, 
early on the morning that his oxen were missing, sold the 
six hides, still fresh and bloody, to a merchant in San An- 
tonio. 
i The cbarge of the court was to the effect that the driv- 
. ing of the oxen to a convenient place for that purpose, and 
then killing and skinning them, with the fraudulent intent 
Hl to sell the hides, would constitute theft of the oxen. This 
f charge embodies nothing more than the common law. It 
has been held that a charge of stealing lambs is supported 
by finding the carcasses, and only the skins carried away 
(Rex v. Rollins, 2-East. P. C., 617, as quoted in 1 Whar- 
ton’s Prac., 415, note a.) It is to be observed that our 
statute omits the words “carried away”’ in defining theft 
H and in doing so dispenses with proof of such asporttion, 
i | as might otherwise have been material. 
The court further instructed the jury that “ possession 
of property very recently stolen raises a presumption of 
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guilt against the party having such stolen property in his 
possession; and if he would rebut the presumption of 
guilt thus raised, he must do so by proof adduced on his 
part.” This charge was not excepted to at the time of the 
trial, as required by the statute, where the charge is on the 
weight of the evidence. (Pas. Dig., art. 3067.) 

The defendant, so far as the evidence discloses, made no 
effort to account for his possession of the hides. It does 
not appear that he made any explanation which was by 
this charge excluded from the consideration of the jury. 
The defense consisted in an effort to show by the evidence 
of the wife and mother-in-law of defendant that he had 
not had time to have done the killing and skinning him- 
self, as he lived on the Medina, some fifteen or sixteen 
miles from San Antonio, and left his home (where he had 
been during the entire preceding part of the night) to go 
to San Antonio, about three o’clock on the morning that 
the oxen were killed, his object being to get medicine for 
a sick child. The merchant who bought the hides testified 
he bought them early in the morning of that day, about 
half past six o’clock. He also testified that he knew Mus- 
quez, who was a customer of his, and that he had always 
found him a good man. This was the entire evidence. 

We see no such.error in the charge, in view of the facts 
of the case, or in the finding of the jury, as will justify us 
in reversing the case. 

The judgment is affirmed. 

AFFIRMED. 





Tue State v. Jesse McDANIEL. 


ACCESSORY—TRIAL.—When the principal in an offense dies before he 
has been tried, 'the accessory cannot be tried. ‘The only exception 
to the rule which requires the principal to be first tried, is where he 
has escaped, in which event the accessory may be fried. 
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APPEAL from Milam. Tried below before the Hon. J. 
M. Onins. 


George Clark, Attorney General, for the State. 
Fisher § McFadin, for appellee. 


Devine, Associate JusticE.—Appellee was indicted as 
an accessory after the act, in aiding one Alexander Carter, 
charged with murder, to escape from the officer having him 
in custody. 

The defendant, McDaniel’s, motion to set aside the in- 
dictment, on the ground that no indictment had been found 
against Carter, the principal, and his plea in abatement, 
setting forth the death of Carter, were admitted by the 
District Attorney to be true. The court, on this, dismissed 
the proceedings and discharged appellee from custody. 
From this judgment the District Attorney appealed, and 
has brought the case here for revision. 

It is shown by the record that Carter had been indicted 
at the September term, 1873, charged with the murder of 
Riley Smith; that the indictment was dismissed by the 
State, owing to a mistake jn charging the murder to have 
been committed at a time subsequent to the finding of the 
indictment; that Carter was, in default of bail, held in cus- 
tody to await the finding ofa new indictment against him 
at the January term, 1874, of the District Court, and that 
he died in December, 1873, before any other indictment 
was presented against him. 

An accessory, under the provisions of the eode, can only 
be tried and punished before the principal “ when the lat- 
ter has escaped.” (Pas. Dig., art. 1825.) It cannot be con- 
tended, with color of law or reason, that the death of the 
principal is in the nature of an escape, such as is contem- 
plated or expressed in the article referred to; and in this 
case no indictment exists. No valid indictment was ever 
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presented against Carter. The District Attorney seems to 
have considered the death of Carter as a removal of the 
prohibition against trying an accessory before the princi- 
pal. By the common law, no accessory could be tried and 
convicted, unless the principal had either been previously 
tried and convicted, and evidence given to the jury. The 
only exception seems to have been when the accessory him- 
self desired to be first tried, and even then, upon conviction, 
judgment was suspended until the trial and conviction of 
the principal was had. (Russ. on Crimes, 37; Whitehead 
v. The State of Tennessee, 4 Humph., 278; The State v. 
Pybass, 4 Humph., 442; Commonwealth v. Andrews, 3 
Mass., 126.) Where, in a capital felony, the principal i 
dead, without conviction, an accessory cannot be put upon 
his trial without his consent. (Commonwealth v. Phillips, 
16 Mass., 423.) There was no error in the court sustaining 
the plea in abatement of defendant. 
The judgment is affirmed. 
AFFIRMED. 





Louis Ripeeway v., THE STATE. 


1. INDICTMENT—THEFT.—An indictment for theft which fails to charge 
that the property alleged to have been unlawfully taken was take “nh 
‘* with intent to deprive the owner of the yalue of the same”? is 
bad. 

2. INDICTMENT—CERTAINTY.—An indictment for theft should describe 
the property with reasonable certainty, when it is practicable to do 
so; and if the theft be of coin, the character of the coin should be 
stated. When a particular description cannot be given, that fact 
should be stated in the indictment. 


AppEAL from Bexar. Tried below before the Hon. Geo. 
H. Noonan. 


George Clark, Attorney General, for the State. 
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Roserts, Curer Justice.—The indictment in this case 
for theft is defective, in omitting entirely a part of the defi- 
nition of the offense, to wit, “ with intent to deprive the 
owner of the value of the same.” 

This was made the ground of a motion in arre&t of judg- 
ment, which was overruled by the court. 

In this ruling the court erred, for which the judgment 
must be reversed. (The State v. Daugherty, 30 Tex., 360; 
The State v. Huston, 12 Tex., 245; Marshall v. The State, 
31 Tex., 474.) 

It is proper to remark also that the description of the 
property alleged to be stolen was hardly sufficient. It was 
described as “one hundred and sixty-two dollars in the 
current coin of the country.” So far as may be practica- 
ble, the kind and denomination of the coin should have 
been described, so as to identify it reasonably, or, if it was 
in rolls, with something written thereon, or anything else 
of like kind, might have served to identify the money. 

The rule is, that the property must be described with 
reasonable certainty, whenever it is practicable to do so; 
and, therefore, when it can be done, the species of coin 
must be specified, as “fifty pieces of the current coin of 
the United States, commonly called half dollars.””, When 
a particular description cannot be given, it should be stated 
in the indictment, after giving such as the grand jurors 
ean certainly make of the property. (1 Whart. Am. Cr. 
Law, 363.) ) 

Judgment reversed and remanded. 








REVERSED AND REMANDED. 
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ALBERT FuncHer v. Tue STATE. 


CHARGE OF THE COURT—RAPE.—On the trial of one indicted for an 
assault with intent to commit a rape, it is the duty of the court to 
define to the jury in the charge the constituents of the offense of 
“rape;’? and a failure to do this, where a conviction has been 
obtained, will be ground for reversal. 


. 


AppraL from Bastrop. Tried below before the Hon. 
W. P. Richardson. : 


Jones § Sayers, for appellant. 
Terrell § Walker, also for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—This is a prosecution for an 
assault with intent to commit a rape. The defendant was 
convicted, and his punishment was assessed at five years 
in the penitentiary. 

An appeal was taken to this court. 

There are some irregularities in the mode of bringing 
up the case which has caused a delay of the determination 
of it until lately. The objections to the appeal on that 
account have been waived. 

The charge of the court does not mention the word 
“rape,” or define it, or describe the constituents of that 
offense, or convey any idea to the jury as to what facts 
constitute any part of the offense charged otherwise than 
to define an assault. Being a felony, the law as applica- 
ble to the facts of the case, in reference to the charge in the 
indictment, should have been given to the jury, whether 
it was asked or not. (Pas. Dig., art. 3059.) 

The facts proved on the trial, considered in detail or as 
a whole, present a mysterious uncertainty, and do not, but 
little more than the charge of the court, point with rea- 
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sonable certainty to the particular offense charged in the 
indictment. 


For these reasons the judgment will be reversed and the 
cause will be remanded for further proceedings. 


REVERSED AND REMANDED. 





tt Ex Parte WILLIAM BEARD. 


1. JUDGMENT.—When the defendant ina criminal cause has been found 
guilty by the verdict of a jury, and appeals before an entry of final 
judgment against him, the District Court may enter final judgment 
nunc pro tunc after a term has intervened since the verdict. 

2. JURISDICTION.—Article 3151, Pas. Dig., does not restrict the gen- 

eral powers of the District Court to render the judgment at a later 

f I period than the first term after verdict, when it clearly appears that 

i" the prosecution has not been abandoned, and a proper case for the 

exercise of the power is presented. 


THE relator was indicted for horse stealing at the Sep- 
f tember term, A. D. 1869, of the District Court of Travis 
: county. He was tried October, 1871, found guilty, and 
| his punishment assessed at fifteen years’ confinement in 
a | the State penitentiary. His motion for a new trial being 
overruled, he appealed, and the case was reversed and re- 
) manded; but, upon rehearing, it appearing that no final 
) judgment had been rendered, the case was remanded with 
direction for an entry of judgment nune pro tunc. There 
was an omission to enter judgment at the next succeeding 
term of the District Court, and the same was not entered 
until the June term, 1872. The judgment thus entered 
was affirmed on appeal, and the relator sentenced to the 
penitentiary, from which place he applied for and ob- 
tained a writ of habeas. corpus, which was issued on the 
order of Evans, P. J., on the 30th June, 18783. On the 
return of the writ, (September 23, 1873,) the relator was 
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remanded to prison. A motion for rehearing was submit- 
ted November 28, 1873, which was continued to the pres- 
ent term. 


On Morron For REUEARING. 


MeFadin ¢ Fisher, for relator, contended— 

1st. That since, prior to the first effort-to appeal, no 
final judgment had been. rendered, this court acquired 
no jurisdiction of the case, and could make no order ex- 
cept to dismiss the case from the docket. 

2d. That the District Court is limited by the statute to 
the ferm of trial and the next succeeding term in which to 
render its judgment in criminal cases. 

They cited Art. V, see. 3, of the Constitution ; Shannon 
v. The State, 7 Tex., 492; Burrell v. The State, 16 Tex., 
147; Dooly v. The State, 33 Tex., 712; O’Connell v. The 
State, 18 Tex., 343; Nathan v. The State, 28 Tex., 326; 
Pas. Dig., arts. 3147-3151. 


No briefs are filed for respondent. 


Roserts, Carer Justice.—The applicant claims that he 
is unlawfully imprisoned in the penitentiary, because the 
judgment of conviction was rendered during the second 
term of the District Court, after the trial and verdict 
against him, and founds his claim upon the Code of 
Criminal Procedure. (Article 3151, Pas. Dig.) “Where, 
from any cause whatever, a verdict of conviction has been 
returned, and there is a failure to enter judgment and 
pronounce sentence during the term, the judgment may 
be entered and sentence pronounced at the next succeed- 
ing term of the court, unless a new trial has been granted, 
or the judgment arrested, or an appeal has been taken.” 
It is contended that no appeal had been taken, notwith- 
stunding the transcript had been taken to the Supreme 
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Court upon notice of appeal by defendant, because the 
court did not render a judgment upon the verdict at the 
term the verdict was found, and the case was remanded to 
the Supreme Court for a judgment nune pro tune to be 
entered, which was done, not at the “first term,” but at 
the second term after verdict. 

The defendant appealed from the judgment nune pro 
tunc so rendered. The Supreme Court affirmed it. There- 
upon the defendant was sentenced to the penitentiary, and 
is now confined under said conviction. 

Four propositions are thus presented as grounds for 
discharging the prisoner, now in the penitentiary : 

Ist. There being no final judgment in the District Court, 
that court still retained jurisdiction of the case, and the 
Supreme Court acquired none by the notice of appeal, 
and the transcript having been sent up and filed in the 
Supreme Court, and that in legal effect there was no ap- 
peal in the case. 

2d. That the article of the code above quoted (3151) 
is restrictive, and not directory, and by it the power of the 
court to render a judgment nune pro tune was limited to 
the term next succeeding that at which the verdict was 
found. 

3d. That the judgment, having been rendered without 
authority, was null and void, although it had been affirmed 
on appeal to the Supreme Court after the judgment nune 
pro tunc was rendered. 

4th. The judgment being null and void, the seentete 
under it is no authority for the persons in charge of the 
penitentiary to imprison the defendant, and therefore he 
should be released by this court on habeas corpus. 

We are of opinion that the court below had a right to 
render the judgment nunc pro tunc, notwithstanding a 
term of the District Court had intervened between the 
verdict and judgment so rendered, which had been caused 
by the effort of the applicant to carry his case to the Su- 
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preme Court on appeal without a proper judgment having 
been rendered. The article relied on (Pas. Dig., art. 3151) 
makes provision for rendering a judgment at the next 
term after verdict, but it does not restrict the general 
powers of the court to render a judgment at a later 
period than the next term, when it clearly appears that 
the prosecution has not been abandoned and a proper case 
for it is presented. 

The judgment having been properly rendered, and af- 
firmed on appeal, is conclusive, and the applicant is not 
entitled to the relief sought. | 

The motion of applicant for rehearing is refused. 


MoTION FOR REHEARING REFUSED. 





Fayetre WILBURN V. THe STATE. 


1. BURGLARY.—In charging the intention of the accused in an indict- 
ment for burglary, it is not sufficient to charge an intention to com- 
mit a felony, but the particular offense should be stated and the facts 
necessary to constitute it set forth. 

2. EVIDENCE.—On the trial of a defendant who was found guilty of 
burglary, a State witness was permitted to testify that his house had 
been broken open and robbed previous to the commission of the act 
for which defendant was being tried, and that he believed defendant 
and his wife were the guilty parties: Held, error, for which the judg- 
ment is reversed, 

3. BURGLARY.—To constitute burglary, there must be a breaking and 
entry with a felonious intent ; and it is not material whether the in- 
tention to commit a felony is actually carried into effect, or only 
demonstrated by the attempt or by some overt act, to be decided by 
the jury from the facts in evidence. 


APppraL from Red River. Tried below before the Hon. 
John C. Easton. 


A. R. Mitchell, for appellant. 
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George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The appellant was jointly 
indicted with Rachel Wilburn, charged with burglary in a 
dwelling-house. The intent, as charged in the indictment, 
was “to commit therein a felony, to wit, theft.” It has 
been decided in several cases during the present term, on 
exception to the indictment, that it was not sufficient to al- 
lege in general terms that the intent was to commit a felony, 
or to commit theft, as in this case, but that the facts consti- 
tuting the offense should be stated. There was no excep- 
tion to the indictment; and appellant insists, on other 
grounds, that the judgment should be reversed, as shown 
by his motion for a new trial. Some of these grounds will 
now be noticed. On the trial of the case, the witness for 
the State testified that his house had been previously bro- 
ken open and robbed, and that he believed the defendant 
and his wife Rachel were the guilty parties. This re- 
ferred to a time previous to the occasion when it is charged 
that the burglary in question was committed. 

The defendant excepted to the admission of this state- 
inent of the witness, and, after the conviction, moved fora 
new trial, assigning as one of the grounds of the motion 
that the verdict of the jury was contrary to the law and 
the evidence. The testimony of the witness on this point, 
as contained in the statement of facts, is not exactly the 
same as found in the bill of exception. In the statement 
of facts it is said that the witness told Sausing, who was 


—s 
~ 


also a witness, that his house had been broken open and 
robbed several times during the year, and that he suspected 
the defendant and his wife Rachel as being the guilty parties. 
It may be that the attention of the judge was more directly 
called to the statement in the bill of exception, and that it 
should be regarded as correct, rather than the other. How- 
ever that may be, it is contended that the statement should 
have been excluded, but as it was allowed to go to the 








1874.] Apas v. Hicks. 989 





Syllabus. 





jury, that it should have been corrected by the charge, and 
that the jury may have been influenced to find a verdict 
of guilty for some other acts than those proved by Saus- 
ing. In view of the facts of the case, we think the objec- 
tion to the evidence, as it is shown by the bill of exception, 
should have been sustained. There are some expressions 
in the instructions which may have been misunderstood 
by the jury. For instance, it is said, “if it sufficiently 
appears from the testimony that the party entering the 
house intended to commit theft or any other felony, he 
would be guilty of burglary.”” The expression is too gen- 
eral for the case, and the attention of the jury should have 
been directed to the particular offense, as shown by the 
proofs. THe correctness of an instruction to the jury is to 
be tested by its applicability to the offense when it is prop- 
erly charged in the indictment and established by the evi- 
dence. In other respects the instructions are unexception- 
able, and not subject to the objection that the intent with 
which the act was done is not sufficiently certain. There 
must be a breaking and entry with a felonious intent; and 
it is not material whether the intention to commit a felony 
is actually carried into effect, or only demonstrated by the 
attempt or some overt act, to be decided by the jury from 
the facts in evidence. There is nothing in this part of the 
charge of which the defendant has any just ground to com- 
plain. But for the error in admitting the evidence objected 
to, the judgment is reversed and case remanded. 


REVERSED AND REMANDED. 





J. E. Apams v. W. H. Hicks. 


1. AMBIGUITY—EVIDENCE.—A., being post trader at a post of the 
United States army, entered into a written contract with H., by the 
terms of which H. was to furnish all the means necessary to purchase 
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merchandise for the supply of the post, to conduct the business, and 
receive all the profits; in consideration of which he was to pay to A. 
the sum of three hundred dollars per month. A. was afterwards re- 
moved from the position of post trader and H. appointed. The fol- 
lowing clause oecurred in the contract: ‘It is further agreed that, 
in the event of the removal of Fort Griffin to some other point, and 
provided the party of the first part (A.) retains the appointment of 
post trader, then the party of the second part (H.) is to conduct the 
business as heretofore stipulated. This article is to remain in force 
for the period of one year, beginning June, (1st,) 1872 :°* Held, that: 
there was no latent ambiguity in said clause of the contract; and 
parol evidence was not admissible to prove an agreement between 
the parties that the contract should continue in force one year in any 
event, and notwithstanding the removal of A. 

2. In suit upon a written contract, the plaintiff will not be allowed to 
introduce evidence to show a state of facts at variance with the con- 
tract, on the ground of ambiguity in its terms, unless the defendant 
has been advised of the same by appropriate averments in the pe- 
tition. 





| 
| 
| 
| 
i 
i 
| 
} 
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APPEAL from Palo Pinto. Tried below before the Hon. 
Charles Soward. 


J. L. L. MeCall, for appellant. 


Thomas Ball, for appellee, cited 1 Green]. Ev., 8th ed., §§ 
277, 292, 298; 1 Story on Cont., 4th ed., secs. 480, 481; 
2 Story on Cont., secs. 661, 662, 669, 671, 677. 


Hancock, West § North, also for appellee, cited in support 
of their position that no ambiguity in a written contract 
sued on could be proved, unless the same was alleged in 
the pleading, and the meaning of the ambiguous clause 
stated. (Paulv. Perez, 7 Tex., 345; Burnett v. Henderson, 
21 Tex., 590.) ; 

They also contended that the appellee could not be held 
to the burdens of the contract when, from any cause, its 
benefits had ceased, citing 2 Pars. on Cont., 187, et seq,, 
184; Smith’s Man. of Com. Law, 76. 





Devine, Associate Justice.—J. E. Adams, the appel- 
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lant, brought this suit against W. H. Hicks, appellee, for 
the sum of one thousand six hundred and eighty dollars, 
which he asserted was due him on a contract entered into 
between them on the first day of June, L872, the stipula- 
tion of the contract being that plaintiff, as “‘ post trader at 
Fort Griffin,” was to permit defendant to receive all the 
profits of the concern, save three hundred dollars per month, 
which plaintiff was to receive; that defendant was to be at 
all the expense, and furnish, individually, all the stock and 
capital requisite to carry on the business; be responsible 
for the same, and have the entire control and management 
of the business. Plaintiff (being post trader) was to be 
responsible to the military authorities for the proper man- 
agement of the business of post trader. The contract fur- 
ther stipulated that, “in the event of the removal of Fort 
Griffin to some other point, and provided the party of the 
first part (plaintiff) retains the appointment of trader, then 
the party of the second part (defendant) is to conduct the 
business as heretofore stipulated. This article is to remain 
in force the period of one year, beginning June 1, 1872.” 
The defendant, among other defenses, averred that the 
contract or partnership between himself and plaintiff term- 
inated on the 12th of December, 1872, by reason of piain- 
tiff’s appointment being revoked by “the Secretary of War 
of the United States,” and the appointment of defendant 
as post trader at Fort Griffin, and that in March, 18738, 
there was a final settlement between plaintiff and himself. 
There was a verdict and judgment in favor of defend- 
ant, plaintiff’s motion for a new trial being overruled. 
The cause is before us by appeal, and the question pre- 
sented for consideration in the assignment of error (which 
embraces in substance the bill of exception taken by plain- 
tiff) is, Was there error in the refusal of the court to permit 
plaintiff to testify to an alleged ambiguity in the contract 
of partnership? That portion of the contract embraced in 


the bill of exceptions is as follows: “It is further. agreed, 
16 
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that in the event of the removal of Fort Griffin to some 
other point, and provided the party of the first part retains 
the appointment of trader, then the party of the second 
part is to conduct the business as heretofore stipulated ;”’ 
the plaintiff stating that “the parol evidence being to the 
effect that the agreement was to continue and be of effect 
for twelve months in any event, and to explain the alleged 
ambiguity of the above-named portion of said agreement, 
as to what was the real intention and meaning of the 
parties.” 

We believe there was no latent ambiguity in the portion 
of the contract referred to in plaintiff’s exceptions. The 
contract is not drawn as clearly as might have been done. 
The intention of the parties is, however, plain. The chief 
consideration, in fact, the sole inducement beyond the per- 
sonal services of plaintiff, was the use of his name as post 
trader. Whenever he failed to hold, or lost that position, 
his ability to furnish the contemplated aid or benefit to the 
concern failed, and terminated the contract. The defendant 


furnished the capital, credit, and power to purchase, man- 


age, and entirely control ‘the business. The contingency 
of the removal of the post at Fort Griffin was not to affect 
the partnership, provided appellant continued to hold his 
position as post trader. The partnership was to continue 
twelve months. Appellant having lost his position as post 
trader on the 12th of December, 1872, the contract or part- 
nership was terminated between them. The fact of  ap- 
pellee’s being appointed, does not change the legal aspect 
of the case. No charge is made that appellee caused the 
removal of appeHant, or that any deceit or misrepresenta- 
tion was used by appellee to obtain it; neither was there 
even the attempt made to prove it. 

It certainly was not intended, in the event of appellant’s 
death, that the contract of partnership should continue for. 
twelve months for the benefit of his heirs, when his in- 
terest in that which caused the partnership to spring into 
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existence and kept it alive had entirely ceased, and partic- 
ularly so when, under the rules prevailing, appellee could 
only carry on that business as post trader, or the represent- 
ative of one. If the plaintiff intended, however, to show 
a state of affairs entirely different from the contract sued 
on, he should have set forth the same by appropriate aver- 
ments, sufficiently broad and clear, to inform the defend- 
ant that matter not contained in the contract of partner- 
ship would be relied on in support of his claim on the trial 
of the cause; and without such averments in his petition, 
the objections to his introduction of it in evidence was 
properly sustained. Mimsv. Mitchell, 1 Tex., 446; Carter 
& Hunt v. Wallace-2 Tex., 206; Paul v. Perez, 7 Tex., 345, 
and repeated decisions are in harmony with the principle 
that the allegations must be snflicient to admit the proof. 
Nothing of this character appears in plaintiff’s pleadings. 
Beyond the statements that, in fraud of petitioner’s rights, 
and in violation of said agreement, the defendant, om the 
12th of December, 1872, refused longer to recognize said 
agreement as binding upon him, and discharged petitioner ° 
from his employment, the pleadings fail to charge any 
wrongful act or omission on the part of defendant. The 
contract standing alone, and as the ground of action for 
plaintiff, and there being no latent ambiguity in it—if 
there is any uncertainty on the face of the instrument that 
would authorize it to be classed as a latent ambiguity—evi- 
dence is not admissible to explain it. (1 Greenl. Ev., §§ 
297, 298, 299, 300.) 

The contract having been reduced to writing, “it is held 
that parol testimony shall not be received to add to a writ- 
ten agreement even a term or stipulation which the parties, 
before or at the time the bargain was reduced into writing, 
orally agreed should be a part of the written instrument.” 
(Chit. on Cont., 105.) The answer of defendant avers, and 
the statement of facts shows, that on the Ist of March, 
1873, nearly three months after the alleged violation of 
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the contract and discharge of plaintiff by defendant, plain- 
tiff received from defendant fifteen hundred and thirty-two 
Too dollars, ($1,532;25,,) which purports to be, in the receipt 
given by plaintiff, a settlement in full to date. 

We find no error in the ruling or charge of the court. 
There was no error in the verdict of the jury. 

The judgment of the court is aflirmed. 

AFFIRMED. 





Monror ISHMAEL V. Tae State. 


ae SCIRE FACIAS—JUDGMENT.—A bail bond, in which the principal 
and sureties are **joitly and severally’ bound in a specific sum, 
will not, when forfeited, authorize a judgment for the full amount 
of the bond against each of the parties bound; nor when such a 
bond is forfeited after the trial of the principal, can judgment be 
rendered for the amount of the fine (where the same has not been 
paid) and costs. 

2. JUDGMENT.—In such case the judgment rendered upon forfeiture 

should be for the penalty of the bond and the costs in the proceeding 

to collect it, not including the costs of the crimival prosecution. 


APPEAL from Hopkins. 
On the 25th of October, 1872, Monroe Sehanact executed 
a bond in the sum of one hundred dollars, with 8. 8. Ish- 


mael and W. R. P. Ishmael as his securities, conditioned 


that he would appear “at the February term, 1873, and 
remain from’ day to day,” &c., to answer an indictment for 
unlawfully using an estray. At the trial, Monroe Ishmael 
appeared by-counsel, and being found guilty, his fine was 
assessed at fifty dollars. The fine was not paid, and a for- 
feiture of the bond being claimed by the District Attor- 
ney, a judgment nisi was rendered for one hundred dollars 
against the principal and against each of the sureties for 
alikeamount. On this judgment scire facias issued on the 
Ist of July, 1873. At the October term, 1873, the court, 
on motion of the District Attorney, amended the judgment 
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nisi, and rendered judgment nisi against the principal and 
sureties, ‘jointly and severally,” for the fine, “and the 
further sum of one hundred and two dollars as costs of 
said suit and this proceeding.”” At the same term the de- 
fendant and his sureties.moved to set aside the judgment 
thus rendered, on the ground that no such judgment was 
authorized by law on the bond they had executed. This 
motion was overruled, and Ishmael and his sureties ex- 
cepted. A judgment final was rendered at the same term 
against the principal aud each of the sureties, “‘ jointly and 
severally,” for fifty dollars and all costs expended in the 
proceeding on scire facias. From this judgment Ishmael 
and sureties appealed. 


George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The securities of Monroe 
Ishmael could not be held liable for more than the amount 
of their bond and the costs incident to the proceeding by 
scire facias to enforce its collection. The penalty of the 
bond is one hundred dollars, for the payment of which the 
parties were jointly and severally liable. The judgment 
nisi, as taken against each defendant for one hundred dol- 
lars, amounting in the aggregate to three hundred dollars, 
was erroneous, being contrary to the stipulations of the 
bond. It seems to have been regarded by the court as if 
a separate sum had been fixed for each party, as in a re- 
cognizance, and for which all the parties to the bond 
would be.jointly and severally liable. But the bond did 
not authorize the judgment for separate sums, nor in the 
alternative for so much money as should be necessary to 
pay the fine and costs assessed against Monroe Ishmeal on 
the trial against him. The judgment as amended and 
rendered for the amount of the fine and costs is also erro- 
neous, and defendant’s motion or exceptions should have 
been sustained. If the judgment was rendered in the 
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absence of the defendant, as might have been done in a 
case of misdemeanor, as provided by article 8156 of the 
Digest, and the District Attorney desired to forfeit the 
bond, the judgment should have been for one hundred 
dollars, the penalty of the bond, and for the costs of that 
proceeding, not including the costs of the criminal prose- 
eution. (Art. 3160.) There are other questions in this 
case that might be discussed, but as they are not presented 
by brief or argument, and not necessary to a decision of 
the case, they will not now be considered. _ 
REVERSED AND REMANDED. 





Ritey Wrieut v. Tae State. 


1. DYING DECLARATIONS are restricted to cases of homicide, where the 
death of the party making such declarations is the subject of inves- 
tigation. 

2. THREATS—ILL WILL.—Evidence of the conduct and language of the 
defendant, on trial for murder, previous to the killing, and which 
show or tend to show the state of mind of the accused, is admissible. 

3. CHARGE OF COURT.—It is not error for the court to charge upon the 
identical evidence given on the trial, nor will a Judgment of convie- 
tion be reversed for improper instructions given in favor of the 
defendant. 


APPEAL from Newton. Tried below before the Hon. H. 
C. Pedigo. 

It appeared from the testimony that on July 21, 1870, 
the deceased, Robinson, had a fight with one Simeon 
Gray, in which Gray was mortally wounded. Robinson 
fled te his house, where the sheriff of the county was 
boarding, and surrendered to the sheriff, claiming his pro- 
tection. Robinson would have left town that night, but 
was prevented by the sheriff, who assured him of protec- 
tion. About two hours after night, defendant with several 
others came to the house. Defendant abusing deceased, 
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the sheriff told deceased to ‘run. Obeying the sheriff, 
Robinson tried to escape, but was fired on by defendant 
and instantly killed. The sheriff fled, and in his flight 
fired a gun, probably taking effect on the defendant, seri- 
ously wounding him. The party had gone to Robinson’s 
with an informal warrant issued by a justice on the state- 
ment of Simeon Gray for the arrest of Robinson upon the 
charge of assault with intent to murder. S. H. Mathews, 
sr., had the warrant, and summoned the defendant and 
three others. : 

There was some conflict of evidence as to whose shot 
killed Robinson; and there was evidence showing that de- 
fendant’s first shot was in the air, and to frighten deceased. 

The defendant offered to prove the dying declarations 
of Seborn Gray, to the effect that Robinson had inflicted 
the wounds of which he (Seborn Gray) was about to die. 
This testimony was excluded. 

The charge of the court objected to is sufficiently noticed 
in the opinion of the court. . 

Defendant was convicted, and his punishment fixed at 
twenty years in the penitentiary. 


Miller § Dowell and H. G. Starke, for appellant. 
George Clark, Attorney General, for the State. 


GouLp, Associate Justice.—The appellant was tried at 
the August term, 1873, of the District Court of Newton 
county, on an indictment for the murder of George W. 
Robinson, alleged to lave been committed on July 20, 
1870. He was found guilty of murder in the second de. 
gree, and his punishment’ fixed at twenty years in the 
penitentiary. 

The exclusion by the court of the dying declarations of 
one Simeon Gray was excepted to at the time, and is now 
urged as erroneous. Counsel for appellant have referred 
us to no authority for the admission of such declarations, 
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except in cases of homicide, where the death of deceased 
is the subject of the charge. (1 Greenl. Ev., § 156; 1 
Whart. Cr. Law, sec. 675; Stark. on Ev., 32.) The evi- 
dence was correctly excluded. . 

The admission of evidence of the conduct and language 
of the prisoner, some weeks previous to the killing, tend- 
ing to show ill feeling and evil designs on his part toward 
deceased, is also urged as error. There is no bill of ex- 
ception, showing that this evidence was objected to at the 
time it was admitted. But if the objection had been made 
at the time, we do not think it should have been sustained. 
Former menaces or grudges are admissible, not as matters 
of aggravation, but as facts, from which the state of mind 
at the time of the killing may be inferred. (1 Whart. Cr. 
Law, secs. 635-639; McCoy v. The State, 25 Tex., 41.) 

We see no evidence in the record showing, or tending 


to show, any act of deceased endangering defendant, and 
justifying the defendant in killing him, on the ground that 
he was acting in self-defense. The evidence for the prose- 
cution is to the effect that deceased was killed whilst en- 
deavoring, in obedience to the -order of the sheriff, to get 
out of the way of defendant. There is nothing in the evi- 
dence for the defendant that contradicts this. The defense, 
as developed in evidence, really rested on two propositions. 
Ist. That the accused did not do the killing. 2d. That if 
he did, it was accidental. We think, therefore, the court 
properly refused to charge on the law of self-defense. 

It is urged that the charge is on the weight ot evidence, 
and in fact, on a summing up of the evidence. That por- 
tion specially objected to is, in substance, that if the de- 
ceased was in custody of the sheriff, and was told by. the 
sheriff to run, and did run, and “thereafter the defendant 
did conceive a purpose: to kill said Robinson, and did, in 
pursuance of such purpose to kill, then and there shoot 
and kill the said Robinson, they will in that case find the 
defendant guilty of murder in the second degree.” 
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In the very next paragraph the jury are told to acquit 
the prisoner if the killing was accidental. The jury were 
left to pass upon the facts, but were told that certain facts 
would-make the defendant guilty of murder in the second 
degree, unless the killing were accidental. We think the 
charge properly presented the law of the case. It was 
evidently formed, with reference to the fact that defendant 
was entitled to the benefit of the illegal warrant, to assist 
in the execution of which he had been summoned, to re- 
duce the degree of the offense. The objection, however, 
that the killing, upon the facts stated in the charge, would 
have been murder in the first degree, and not murder in 
the second degree, did not operate to the injury of defend- 
ant, and cannot be set up by him. 

The motion for new trial shows no diligence, or legal 
excuse for the want of diligence, in regard to the newly- 
discovered testimony. Our examination of the evidence 
does not lead to any doubt as to the true facts of the case, 
or their sufficiency to support the verdict. 

The judgment affirmed. 

AFFIRMED. 





Tue Strate v. Estate or Georce K. Teuton. 


1. ESCHEAT—EVIDENCE OF DEATH.—See facts held insufficient as evi- 
dence of death in proceedings instituted to escheat. 

2. PRACTICE IN PROCEEDINGS TO ESCHEAT.—In such proceedings the 
record must show that notice was given by publication to all persons 
interested in the estate to appear and show cause why the same 
should not vest in the State. 


AppraL from Travis. Tried below before the Hon. Jos- 
eph P. Richardson. 


Trigg § Pendexter and Cullen § Denton, for the State. 


Fulmore ¢ Wooldridge, for appellee. 
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Moors, Assocrate Justicr.—This suit was brought for 
the purpose of escheating to the State certain property 
alleged in the petition to have belonged to George K. Teu- 
lon, who, as is averred, abandoned Texas a great number 
of years ago, and died in Brazil without having sold or. 
transferred said property, and without leaving any heirs 
surviving him, &e. 

To establish the facts alleged in the petition, it was 
proved by one witness that he was well acquainted with 
Teulon about the time Texas was annexed to the United 
States; that said Teulon was an Englishman or Scotch- 
man, and at that time edited a newspaper at Austin; that 
he left Texas shortly afterwards, and went to the East In- 
dies. - The witness knew he went there, because he saw 
some correspondence of his to the Masonic fraternity at 
Austin, Texas. He has never been to Texas since, within 
the witness’s knowledge, and witness never knew of his 

~having any relations in Texas. Two other witnesses tes- 

tified in effect that they never knew Teulon, but had 
heard that he left Texas about the time stated by the first 
witness, and if he had ever returned they had not heard 
of it. : 

It is, we think, too clear to admit of argument that this 
evidence does not establish the facts alleged in the petition. 
Certainly there is no pretense of any direct testimony of 
Teulon’s death, or, if he is dead, that there is a failure of 
heirs to inherit his estate. The testimony adduced was no 
doubt relied on as circumstantial evidence from which the 
facts alleged in the petition should be inferred. That they 
may be as satisfactorily established by this character of 
evidence as by direct proof will be readily conceded. It 
is in many cases no doubt the only evidence by which they 
can be proved. But still we cannot admit that the few 
meager facts presented in this record are sufficient to prove 
the averments of the petition. 

The petition alleges that Teulon died in Brazil. The 
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place of his alleged death may be regarded as immaterial; 
but how does the fact that he left Texas twenty-eight 
years ago, and was living, at some unnamed time, when 
the witness last heard about him, and that he has not since 
known of his living in Texas, prove his death? It is a 
rule of the common law that death may be presumed from 
absenee for seven years without having been heard of. 
But this is when the party whose death is in question has 
been absent from his last known place of residence or 
domicile, without any knowledge or information being had 
of him by his friends and relations, or among those who 
were acquainted with him, or who for some reason it 
should be supposed would have heard from or about him, 
if living. This common-law rale has, to some extent, been 
changed by our statute, (Pas. Dig., art. 23,) which says, 
any person absenting himself beyond sea or elsewhere for 
seven years successively shall be presumed to be dead, in 
any case wherein death may come in question, unless proof 
be made that he is living. But certainly the mere failure 
of strangers to hear from one in any number of years, or | 
the fact that his present whereabouts may not be known 
to one of his acquaintances in a place of a former resi- 
dence, who is not shown to have made any inquiry about 
him, does not establish.the fact of absence for seven yéars 
successively, as required by this statute, and does not there- ° 
fore authorize the presumption of death. If so, there 
would be little difficulty in proving the death of many per- 
sons who are still among the living. 

The character of Teulon’s residence in Austin, whether 
temporary or permanent, is not shown, nor the object nor 
purpose of his departure. Did he leave with the intention 
of a temporary sojourn elsewhere, or with the intention of 
acquiring a domicile in some other country? And if he 
contemplated only a temporary, sojourn abroad, whether 
he intended returning here or going to the country of his 
nativity? It may be, for aught we can say from the evi- 








































bo 
or 
bo 


Tue State v. Teuton. . [Austin Term, 





Opinion of the court. 





dence, that he had a fixed place of residence in Texas or 
elsewhere, which, by a more full and satisfactory inquiry 
after him of his other friends and acquaintances, and es- 
pecially his Masonic brethren, with whom it seems he was 
at one time in correspondence, might have been easily 
ascertained, or if he is dead, whether or not he left heirs 
sapable of inheriting his estate in Texas. (2 Greenl. Ev., 
§ 266; Emerson v. White, 9 Foster, 482; Jackson v. Etz, 5 
Cow., 314; People v. Fulton Fire Ins. Co., 24 Ward, 205; 
McCartee v. Camel, 1 Barb. Ch., 455.) 

While, unquestionably, it is not necessary to give posi- 
tive evidence of the failure of heirs for the: purpose of 
showing that property should be escheated, and no doubt, 
as is said in Emerson v. White, supra, proof that a man’s 
intimate acquaintances for several years never heard him 
speak of his family, father, mother, wife, or children, and 
especially when the place of his birth is unknown to them, 
and there appears no clue to better evidence, is prima facie 
proof that he has no heirs, still it is evident, when we ex- 
amine the record in this case, that there was an utter fail- 
ure to show by general evidence of the character above 
indicated that Teulon had no heirs. But one witness who 
knew him testified to this point in the case. He merely 
says that Teulon was an Englishman or Scotchman, and, 
so far as he knew, had no relatives in Texas. There is not 
even an effort to show that the witness had such intimacy 
with him as to entitle this negative character of evidence 
to the slightest consideration. 

It may be noted, also, in this connection, that the record 
does not show that notice was given by publication to all 
persons interested in the estate of Teulon to appear and 
show cause why the same should not vest in the State, 
as is required by section three of the act under which this 
suit was brought. (Pas. Dig., art. 3660.) This of itself is 
a sufficient reason why a judgment of escheat should not 
have been rendered. 
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There being no error in the judgment of the District 
Court, it is affirmed. 
AFFIRMED. 





RANDALL Hitt v. Tue State. 


1. APPEAL—STATEMENT OF FACTS.— Where judgment was not rendered 
upon a verdict of guilty until the next term after it was returned 
into the court, it is within the discretion of the court below to certify 
toa statement of facts, sufficient excuse being furnished for the delay. 

2. See facts excusing the failure to have a statement of facts certified to 
by the court at the term in which verdict of guilty was rendered, 
when appeal was taken. 

3. TRIAL, WHEN TERMINATED.—The trial may be ‘held incomplete 
until all the issues of law as well as of fact have been determined, 
and final judgment entered. 

4, CIRCUMSTANTIAL EVIDENCE.—The jury may infer the stealing of 
the whole property stolen at the same time from proof of the recent 
unexplained possession of part of the stolen property. 

5. VARIANCE.—No allegation descriptive of the identity of what is le- 
gally essential to the charge in the indictment can be rejected. as 
surplusage, and a variance in the proof as to such description is fatal. 


APPEAL from Smith. Tried below before the Hon. Z. 
Norton. 


R. B. Hubbard, for appellant. 
George Clark, Attorney General, for the State. 


Govutp, Assocratr Justicx.—The appellant was tried at 
August term, 1873, of the District Court of Smith county, 
on an indictment for theft of nine hides, the trial resulting 
in a verdict of guilty, and the punishment being fixed at 
two years in the penitentiary. A motion for a new trial 
was in due time filed, and being overruled, notice of ap- 
peal was given. The record recites that the prisoner was 
brought into court and sentence pronounced upon him as 
per verdict of the jury, “evidenced by the judgment in rec- 
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ord in this book on pages 238, 239;” but, in fact, no formal 
judgment appears to have been entered of record at that 
term. At the December term, 1873, a motion was made 
by counsel for defendant that the statement of ficts be cer- 
tified as a part of the record, being supported by affidavit 
of his attorney that he prepared the statement of facets sev- 
eral days before the adjournment of the preceding term, 
and tendered it to the attorney representing the State; 
that that officer was suddenly taken sick, and thereby pre- 
vented from getting the statement agreed to and certified. 
Another attorney did make oath that he was employed 
after the verdict, giving the same account of the proposi- 
. tion of the statement of facts, and stating that by sickness 
of his fumily he was compelled to go home and remain un- 
til the end of the term. This motion was granted, and the 
statement of facts ordered to be made a part of the record. 
On the same day, on motion of the District Attorney, the 
judgment entered at the former term was reformed and 
annulled, the sentence then pronounced set aside, and a 
regular judgment was entered, nunc pro tunc, on the verdict 
of the jury, the record reciting the appeal to the Supreme 
Court, and remanding the prisoner to jail to. await the fur- 
ther order of the court. 

There is a motion to dismiss the appeal, on the ground 
that there is no final judgment, and that the statement of 
facts was not made out and approved at the term of court 
when the verdict was rendered. The statute provides that 
‘“‘when, from any cause whatever, a verdict of conviction 
has been returned, and there is a failure to enter judg- 
ment and pronounce sentence during the term, the judg- 
ment may be entered and sentence pronounced at the next 
succeeding term of the court, unless a new trial has been 
granted, or the judgment arrested, or an appeal has been 
taken.” (Pas. Dig., art. 3151.) The final judgment, en- 
tered in accordance with this statute, appears to be final 
and complete. The validity of such judgments has been 
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repeatedly recognized in this court, and does not now ad- 
mit of question. (Calvin v. The State, 25 Tex., 795.) As 
to the second ground of dismjssal set up, it is sufficient to 
say that the validity of the appeal does not depend upon 
the statement of facts. 

But we think it was competent for che court, under the 
circumstances of this case, to certify the statement of faets, 
and that we may regard it as properly a part of the record. 
The sufficiency of the excuse for the failure to have the 
statement signed and certified at the proper time was a 
matter largely within’ the discretion of the court below, 
and may be taken for granted if, under the law, the court 
had the power to grant the relief. 

The statute directs the statement of facts to be made out 
and signed “during the term at which the trial was had,” 
but it also contemplates that judgment be rendered at that 
term. (Pas. Dig., arts. 1490, 3147.) The trial may well 
be held incomplete until all the issues of law as well as of 
fact have been determined and the final judgment entered. 
Until this is done no appeal can be prosecuted. The right 
of appeal is secured by the Constitution as amended, and 
is carefully. guarded by the law. When the verdict is re- 
turned within less than six hours of the time preseribed by 
Jaw for the adjournment of the term, it directs that court 
be held during the whole of Saturday night and Sunday to 
enable the defendant to prepare his cause for the Supreme 
Court. (Pas. Dig., art. 3150.) Article 3189 is as follows: 
“An appeal may be taken by the defendant at any time dur- 
ing the term of the court at which the conviction is had.” 
Chief Justice Marshall defines conviction as a * technical 
term applicable to judgment in a criminal prosecution.” 
(Ammidon v. Smith, 1 Wheat., 461; see also Bouv. Law 
Dict., tit. Conviction.) The Criminal Code terms an ac- 
cused person a “convict” only after ‘final condemna- 
tion.” (Pas. Dig., art. 1628.) It may be true that convic- 
tion ordinarily signifies the finding of a verdict of guilty, 
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but it also sometimes denotes the final judgment of the 
court, and in support of personal liberty and the right of 
appeal. The latter meaning may be given it. (See 1 
Wheat., above; King v. Turner, 15 East., 570.) 

Indeed, if we look to the letter of the law, a defendant is 
secured an appeal at the term of court at which final judg- 
ment is entered and sentence pronounced. Article 3192, 
Pas. Dig., reads: “‘When the defendant fails to appear 
until after sentence is pronounced, the appeal shall never- 
theless be allowed, if demanded, and have the effect of sus- 
pending the execution of the sentence and all other pro- 
ceedings as fully as if taken at the proper time.’’ We think 
this means a substantial appeal, and that the court, until 
judgment has been entered, is authorized in a case like the 
present, when it is practicable to do so, to incorporate into 
the record a bill of exceptions or a statement of facts essen- 
tial to a fair presentation of the case for revision. 

Regarding the statement of facts as properly before us, 
we find the main question presented is as to the sufficiency 
of the evidence to support the verdict. It seems by the 
evidence that between Saturday morning, about 10 o’clock, 
and the following Monday, nine beef hides, of the value of 
three dollars each, belonging to Kennedy, were taken, 
without his consent, from his slaughter-pen, where they 
were hanging on a pole to dry. On the following Satur- 
day the defendant sold two of these hides to a tanner, who 
had been notified to watch for them. It is contended that 
the defendant, if guilty of theft at all, is only proved to 
have taken property of less than $20-value, and is not sub- 
ject to imprisonment in the penitentiary. . The proposition 
in general terms is, that proof of possession of part of stolen 
- property will not support a verdict of guilty of theft of the 
remainder. Appellant’s counsel have cited no authority for 
this proposition, and the examination we have made leads 
us to adifferent conclusion. The rule is laid down, both by 
elementary writers and in the reports, that the jury may 
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infer the stealing of the whole from the possession of part. 
(1 Phillips’ Ev., C. & H.’s notes, 482, 496; Burrill on Cir. 
Ev., 454; Comm. v. Fugate, 1 Monr., 1; Comm. v. Mont- 
gomery, il Mete., 534; State vr. Jenkins, 2 Tyler, Verm., 
377; Colton’s case, 4 City Hall Ree., N. Y., 139.) In 
the case last cited the prisoner was charged with the theft 
of a watch, a cord, and sundry other articles of jewelry, 
taken from a store between Saturday and Monday. The 
watch and cord were traced to his possession, but they 
were not of sufficient value alone to make the offense grand 
larceny. The court instructed the jury, that ‘where a 
large amount is stolen at the same time and place, and a 
part only is found in possession of the prisoner, he is bound 
to account for the whole.” We think the evidence suffi- 
cient to support a verdict of theft of the nine hides lost by 
Kennedy at the place and time the two were taken. 

But the indictment describes the hides by giving color, 
brands, and in some cases the locality of the brand; and 
the evidence not only fails to come up to the same minute- 
ness of description as to most of the hides, but may be cer- 
rectly said to vary from that description. Thus the indict- 
ment describes “one red and white spotted hide, branded 
thus, II 1, on the side.”” One witness speaks of hides of 
a “white and black spotted color, brands not remem- 
bered.”’- Another says they were mostly of a ‘“‘ white and 
spotted color,” and at first did not remember any branded 
H H1., but after being shown the brands H H described in 
the indictment, said he thought that one or two of the 
hides lost were branded with something like that brand. 
So far as this evidence goes there is not only a failure to 
prove the brand H H on the side, as alleged, but the proof 
shows a different color in fact. “White and spotted” 
and ‘‘white and black spotted”’ differ from ‘‘red and white 
spotted.” With the exception of three or four hides, the 
variance is about as in the example given. It was unne- 


cessary to use such minuteness of description in the jn- 
. | | 
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dictment; but it is said “that no objection, whether it be 
necessary or unnecessary, more or less particular, which is 
descriptive of the identity of what is legally essential to the 
charge in the indictment, can be rejected as surplusage.” 
(1 Wheat. Cr. Law, see. 630; United States v. Howard, 3 
Sumn., 12; State v. Noble, 15 Me., 476.) 

In a charge of theft of a “ black horse,” the objection of 
color is unnecessary, yet as it is descriptive of the subject- 
matter of the charge, it cannot be rejected and the man 
convicted of stealing a brown horse or a white horse. (15 
Me., 476; 3 Starkie, 151; 80 Me., 29; 1 Greenl. Ev., 
§ 65.) Greenleaf lays down the rule thus: ‘“ Where a 
person or thing necessary to be mentioned in an indict- 
ment is described with unnecessary particularity, all the 
circumstances of the description must be proved, for they 
are all made essential to the identity. (1 Green]. Ev., § 65.) 
This rule is substantially recognized in the decisions of the 
court. We know of no exception to it which would justify 
us aflirming this judgment. 

‘The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





Rancer & Co. v. G. W. Hearne. 


1. FRAUD—PAROL TESTIMONY.—In a suit on a contract for the sale of 
an engine, reciting that ‘the said Hearne, accepting and receiving 
the same, having fully and satisfactorily examined it,’ the vendee is 
not estopped from alleging and proving in defense that plaintiff had 
had the engine newly painted and polished, and had its defects so con- 
cealed that it looked new, whereby defendant was induced to sign 
such contract. 

2. EVIDENCE OF FRAUD.—It is competent to prove fraud in a contract, 
although it be reduced to writing and is silent on the subject to which 
the fraudulent representations referred. 


AppraL from Robertson. Tried below before the Hon. 
J. B. Rector. 
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Hancock, West ¢ North, and H. D. Pendergast, for ap- 
pellant, cited Adams’ Eq., margin, 177, 3d Am. ed., and 
cases from North Carolina cited in the note. They cited 
also Ellis v. Mathews, 19 Tex., 390; Self v. King, 28 
Tex., 553; Jackson v. Stockbridge, 29 Tex., 394; Reid ». 
Allen, 18 Tex., 248; Diamond v. Harris, 33 Tex., 634; all 
v. Layton, 16 Tex., 275, 276; Story on Sales, 4th ed., sees. 
358, 360; Addison on Cont., 130; Van Ostrand v. Reed, 1 
Wend., 424; Wood v. Ashe, 1 Strob. Law Rep., 8. C., 407; 
Turner v. Navigation Co., 2 Dev., N. C., Eq., 236.) 


Davis § Beall, for appellee, cited 8 Tex., 351; 9 Tex., 
551; 10 Tex., 525; 1 Greenl. on Ev., § 284, and note; 1 
Story’s Eq. Jur., secs. 183, 198; Selfv. King, 28 Tex., 555; 
Kerr on Frauds, 388; Swinney v. Booth, 28 Tex., 113; 3 
Tex., 344; 4 Tex., 75; 9 Tex., 285, 297, 397, 598; 1 
Story’s Eq. Jur., sees. 153, 192; 2 Ala., 588; 9 Md., 433; 
5 Mass., 116; 13 Johns., 431; 5 Cow., 508; 3 Pet., 210. 


Gou.p, Associate Justice.—Appellants brought suit on 
a written contract of sale of a certain engine for $2,000 
gold, to defendant, Hearne, the contract containing the 
following clause: “the said Hearne hereby accepting and 
receiving the same, having fully and satisfactorily exam- 
ined it.” The contract further embodies an agreement by 
Ranger & Co. to procure for defendant a saw-mill of a cer- 
tain description, for which he was to pay $1,000 gold, the 
defendant agreeing to pay the $3,000 in cotton, at eight 
cents per pound. When forwarded to him at Bryan, de- 
fendant refused to receive both engine und saw-mill, and 
they were sold at auction by order of plaintiffs, and brought 
the sum of $2,000 currency. Plaintiffs sued for the cotton 
or its highest market value up to the time of trial. The 
defense was that plaintiffs represented the engine to be 
new and free from defect, and in order to defraud the de- 
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fendant, had had the engine newly painted and polished, 
and its defects so concealed that it looked like an entirely 
new engine, whereby defendant was deceived, and signed 
said instrument. The court instructed the jury on the 
subject of fraud, as follows: 

“Tf you find from the testimony that plaintiffs, or either 
of them, designedly, at the time of the sale of said engine, 
_made material misrepresentation to the defendant as to the 
newness or defects of the engine, and that such misrepre- 
sentation operated as an inducement with said Hearne in 
buying the engine, then such misrepresentation was a fraud 
on Hearne, and you will find for the defendant.” 

There was no bill of exceptions to the charge, nor were 
any instructions asked by defendant; and whilst the charge 
might have been more explicit, it appears to us substan- 
tially to embody the law. If the plaintiffs desired the jury 
to be instructed on the hypothesis that the opportunities 
of defendant for ascertaining the newness or defects of the 
engine were equal to plaintiffs, or if they desired a direct 
charge on the hypothesis that defendant was not in fact 
deceived, they should have asked such chaxges of the court. 
The defendant excepted to evidence of defects in the en- 
gine, whether latent or patent, but the bill of exceptions 
does not state the ground of the objection. 

It is argued here, on the ground that the contract con- 
tains nothing on the subject of the ‘‘ newness” or “ defects” 
of the engine, and that it does recite that Hearne “had 
fully and satisfactorily examined it.” It is certainly com- 
petent to prove fraud, although the written contract is 
silent on the subject to which the fraudulent representation 
refers. (Kerr on Fraud and Mistake, 388; Dobell v. Ste- 
vens, 3 Barn. & Cres., 623; Henderson v. R. R. Co., 17 
Tex:, 560.) : 

Nor will the recital that he had satisfactorily examined 
the engine preclude him from showing that it had defects 
which he was prevented from discerning by the artifice and 
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misrepresentation of bis vendors. (Kerr on Fraud and 
Mistake, 82, 102; Baylehole v. Walters, 3 Comst., 154; 
Schneider v. Heath, 3 Comst., 506; Pearce v. Blackwell, 12 
Ired., 49; Torry v. Buck, 1 Green’s Ch., 366.) 

This case has been once before in this court, and it was 
then held that this recital in the contract did not preclude 
defendant from showing that Ranger & Co. fraudulently 
concealed defects in the engine from Hearne at the time 
he examined it. (37 Tex., 30.) 

The case was then reversed, apparently on the ground 
that the verdict for defendant was not supported by the 
evidence. On,the second trial some additional evidence 
was adduced as to the defects and diminished value of the 
engine, arising from its having been used, and also to the 
effect that its appearance to one unaccustomed to machinery 
was that of a new engine. On the question of the repre- 
sentations made by plaintiffs, there is a direct conflict of 
evidence. The credibility of conflicting witnesses is a 
matter peculiarly for the jury to decide, and in such cases 
the verdict will not be disturbed because they may have 
erred. In this case we have two verdicts to the same 
effect, and in each case the court below has refused to set 
the verdict aside. 

After a careful examination of the record, we do not 
feel justified in reversing the case on the ground that the 
jadge erred in refusing a new trial. | 

The judgment is affirmed. 

| AFFIRMED. 





E. M. Roacu v. Tue Strate. 


1. WIFE'S DECLARATIONS CANNOT BE PROVED BY HUSBAND.—The 
husband cannot be examined as to statements made by his wife for 
the purpose of impeaching her testimony. This rule obtains regard- 

less of the time when the relation commenced. ; 
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2. EXAMINATION OF WITNESSES—WITNESS UNDER THE RULE.—The 
court will not revise the action of the District Court in refusing to 
allow a witness to be recalled who had been discharged from the 
rule, unless it be shown that the fact sought to be proved was not 
known at the previous examination, or why the question was not 
asked at first examination. : 

. WITNESSES AS TO CHARACTER.—Witnesses called to testify to the 
character for truth and veracity of a witness are admissidle, althongh 
not placed under the rule, 

4. Boone v. Weathered, 23 Tex., 675, approved, as to impeaching wit- 


nesses. 


w 


ApprgaL from Lamar. Tried below before the Hon. J. 
C. Easton. 


Johnson & Minor, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The court did not err in 
refusing to give the charge asked by appellant. It was 
substantially given in the general charge, and the court 
could not be required to give it again in a different form. 
The record is badly made up, using words and terms hav- 
ing no application to the case, owing, as must be sup- 
posed, to the carelessness of the clerk, and which should 
have been corrected before the transcript left his office. 
The expressions referred to occur in the charge of the 
court, as copied into the record; but as the case will be 
disposed of on other grounds, it will not be necessary to 
notice the charge more particularly. During the progress 
of the trial the defendant took several bills of exceptions 
to rulings of the court on questions of evidence. On the 
cross-examination of the State’s witness, Auna Newger, 
the mother of the child alleged to be injured, defendant 
asked the witness whether she was married, and if so, 
when and to whom, and whether she had made any state- 
ments to the party she married, before the marriage or 
since, about the charge against the defendant, and if so, 
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what statement she made. Afterwards the husband of 
the witness was introduced by defendant to prove the 
declarations made by the witness about the charge against 
the defendant before their marriage. As the object, as 
must have been intended, was to impeach the credit of the 
first witness for truth and veracity, the question was de- 
fective, in failing to call the attention of the first witness 
to any particular statement or declaration she may or may 
not have made, giving the time and place. There being 
no predicate laid for it, the witness could not be impeached 
in the mode in which it was attempted to be done, and the 
court properly excluded the witness from proving the state- 
ment, whatever it may have been. It was also properly 
excluded for the reason that the witnesses sustained to 
ach other the relation of husband and wife, and it made 
no difference at what time the relation commenced. (1 
Greenl. Ev., §§ 334, 335, 336; Pas. Dig., arts. 3112, 3113.) 

Another objection is, that the court would not permit 
the witness Allen to be recalled after he had been exam- 
ined and discharged from the rule. The manner in which 
witnesses are examined must, in general, be left to the dis- 
cretion of the court; and where, as in this case, it appears 
that the witness had been upon the stand, and the oppor- 
tunity for full examination had been afforded, the disere- 
tion of the court will not be controlled where no reason is 
shown why the examination was not made before the wit- 
ness was discharged from the rule. It is not stated that 
the fact proposed to be proved by the witness was not 
known to the defendant on the previous examination, or 
why the question was not then asked him. Some reason 
should have been given why it was not done, and none 
appearing, we see no ground to suppose that the discre- 
tion of the court was improperly exercised. (Sartorious v. 
The State, 24 Miss., 602, 609.) 

We believe there was error in applying this rule to the 
impeaching wituesses, and who, as is shown in this case, 
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had not been placed under the rule. The Code of Pro- 
cedure makes provision for placing witnesses under the 
rule, and provides that the court shall allow testimony to 
be introduced at any time before the argument of a cause 
is concluded, if it appear that it is necessary to a due ad- 
ministration of justice. (Arts. 3046, 3047.) 

“There are four methods,” says Russell in his Treatise 
on Crimes and Misdemeanors, ‘* by which a person may 
impeach the credit of a wituess who is ealled against him, 
Lesides the disproval of the facts stated by the witness: 
1. By eross-examination. 2. By proof of statements made 
by him previous to his examination, inconsistent with his 
present evidence. 3. By proof of his acts and declarations 
touching the matter at issue. 4. By general evidence of 
his character.” (2 vol., 925.) 

The defendant: sought to diseredit the witness Anna 
Newger by proof of statements made by her previous to 
her examination in court; but, as already shown, the proper 
foundation was not laid on the cross-examination, and the 
evidence was inadmissible for that purpose when the wit- 
ness was attempted to be discredited by her husband, and, 
secondly, by proof of her character for truth and. veracity. 
The proof offered for this last purpose ought to have been 
admitted, but it was’ refused by the court, and on that 
ground the case will be reversed. The rules on the sub- 
ject of impeaching a witness are fully examined in the 
ease of Boon v. Weathered, 23 Texas, 675, and here re- 
ferred to for the principles and rules of practice on ques- 
tions of this kind. 

As the case will be remanded for another trial, no opinion 
is expressed as to the sufficiency of the evidence to war- 
rant a conviction, nor is it regarded as necessary to the 
present decision to examine the other grounds of the mo- 
tion for a new trial, as the objections may not probably 
arise on a future trial. 

7 " REVERSED AND REMANDED. 
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Tuomas, Pusry & Co. v. AnprEw T. Jones. 


1. SUITS BY PUBLICATION—STATEMENT OF FACTS.—In suits where 
service is had by publication, the law is imperative that the court 
must make out and incorporate with the record of the case a state- 
ment of the facts proven on the trial. 

2. STATEMENT OF FACTS.—This is not complied with by filing the pa- 
pers upon which the judgment was rendered. It must appear that 
the court recognized the papers as the evidence adduced, 


Error from Washington. Tried below before the Hon. 
I. B. McFarland. . 


Breedlove § Ewing, for plaintiffs in error. 
J. EH. § Seth Shepherd, for defendant in error. 


Moore, Assocrate Justice.—The plaintiffs in error were 
sued as non-residents, and service was had upon them by 
publication. No appearance having been made by them, 
a judgment by default was rendered in favor of plaintiff, 
Jones, for the amount found by the clerk to be due on the 
instrument in writing declared on in the petition. 

It is assigned as error that no statement of the facts 
proven on the trial of the cause was made out and incor- 
porated with the record of the case, as required by law. 
(Pas. Dig., art. 1488.) As has been frequently held by 
the court, the statute is peremptory, and an omission to 
comply with its requirements will be fatal on error. (Me- 
Fadden v. Lockhart, 7 Tex., 573; Chrisman v. Muller, 15 
Tex., 159; Davis v. Davis, 24 Tex., 190.) This is not 
controverted by the defendant in error. He insists, how- 
ever, that the statute was, in effect, complied with by his 
filing with the clerk, on the day the judgment was ren- 
dered, the written instruments described in his petition 
upon which this suit was founded. We cannot agree with 
him that the mere filing of the instruments in writing 
upon which the judgment was rendered, with the papers 
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in the case, is compliance with the statute. The object of 
the law is that the record may, for the benefit and protec- 
tion of the defendant, fully and clearly show upon what 
evidence the ex parte judgment of the court is rendered. 
To this end the court is required to ‘‘make out and incor- 
porate with the records of the case the statement of the 
facts proven therein.’’ This is not done by the mere file 
mark of the clerk. It must appear that the court has 
recognized the papers filed as the evidence. Less than 
this complies with neither the letter nor the spirit of the 
law. The case of Hill v. Baylor, 23 Tex., 263, upon which 
defendant relies, falls far short of supporting this judg- 
ment. In that case the statement of facts was incorpo- 
rated into the judgment entry, and must necessarily have 
received the direct approval of the court. In this record 
there is nothing to show that the court had any knowl- 
edge that the instruments in writing which were offered 
in evidence were filed by the clerk. Although an inspec- 
tion of the petition, judgment, and instruments found on 
file with the papers may induce tlie belief that they were 
the same from which the clerk assessed the damages for 
which the judgment was rendered, it is only a matter of 
inference and deduction; but this is not the way in which 
the statute intends the facts proven on the trial shall be 
ascertained or made known. 

Several other grounds of error have been assigned; but 
as they are not necessary for the disposition of the case, it 
is unnecessary for us to consider them at this time. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Joun H. Hernpon v. A. C. CRAWFORD ET AL. 


1. PARTITION—PROBATE LAW.—The law (Pas. Dig., art. 5607a) pre- 
scribing the affidavit to be made by commissioners to their reports 
of partition in matters of probate, does not govern proceedings in 
the District Court, in the exercise of its general jurisdiction as a 
court of equity. 

2. SUGGESTION OF DELAY—PRACTICE.—A suggestion of delay, with- 
drawn before the case is submitted, does not open the record to the 
consideration of errors not assigned. 

3. CONSTRUCTIVE WAIVER.—A party appearing and objecting to the 
report of commissioners in the court below cannot insist upon want 
of service of citation for the first time in the Supreme Court. 

4. WANT OF PARTIES.—Want of necessary parties to a cause cannot be 
taken advantage of by parties consenting to a decree in the District 
Court for the first time in this court. 


Error from Austin. Tried below before the Hon. Liv- 
ingston Lindsay. 

This was a suit brought m Austin county May 27, 1871, 
by A. C. Crawford, of Galveston county, against John H. 
Herndon, of Brazoria county, and Bettie Larper, (now 
Bryan,) of Harris county, as administratrix of James Hil- 
liard, for the purpose of foreclosing a mortgage given by 
Herndon on the R. M. Williamson league of Jand in Austin 
county, and alleging that Bettie Harper, as administratrix 
of James Hilliard, is in possesssion of the land, claiming 
title thereto. The petition prays that the title of the land 
may be adjudicated, as fur as the estate of Hilliard is con- 
cerned, and for judgment against Herndon for the debt, 
aud for foreclosure of the mortgage and sale of the land to 
satisfy the judgment, and for general relief. 

No service was had upon Herndon, nor did he answer. 
The defendant, Bettie Harper, as administratiix, answered, 
claiming the land, or a portion of it, under Herndon, and 
antagonistic to the claim set up by the plaintiff, and also 
filed pleas to the jurisdiction. On the 11th of April, 1875, 
the case came to a hearing, when, without [lerndon hav- 
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judgment against Herndon for the debt, and partition as 
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ing appeared, a decree by consent of parties, who were 
said to have appeared by attorneys, was rendered, giving 


between Herndon and [illiard’s estate, giving particular 
directions as to the partition. No writ of partition was 
issued; but on July 23, 1873, the commissioners made 
their report, which on the same day was excepted to by 
Herndon. This was the first appearance of Herndon in 
court. The report, however, was on the next day con- 
firmed, to which Herndon excepted, and this writ is pros- 
ecuted to reverse the judgment. 

The partition was made and report thereof returned by 
three out of seven commissioners named in the decree, 
and the report closed as follows : 

“The division as here reported is, in our judgment, 
fair and equitable, and as near a compliance with the or- 
der of the court as is practicable. 

“ Jacos HL, 
“ Joun W. ALLEN, 
* Grant T. Ross. 
§. Eidman nated with the commissioners, but was not 
ion to be qualified. 
“ Subscribed and sworn to before me July 23, 1873. 
“A. McKinney, J. P. A.C.” 

To the report Herndon excepted, among other things, 
“3d. Because the affidavit of the commissioners is not 
sufficient in law.” 

_ The report was confirmed and Herndon excepted, giv- 
ing notice of appeal. 

The heirs of Hilliard were not made parties to the suit. 

The error assigned by Herndon was that the court be- 
low erred in overruling defendant’s, John H. Herndon’s, 
exceptions to the report of the commissioners of partition, 
for the reasons stated in said exceptions. 

Defendant in error filed a suggestion of delay, but aban- 
doned the suggestion before the case was submitted. 
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Harris § Kleberg, for plaintiff in error. 


Walton, Green & Hill, also for plaintiff in error, in- 
sisted : 

1. The heirs of Hilliard were necessary parties. (Barrett 
v. Barrett, 31 Tex., 344; Pas. Dig., art. 5698.) 

2. The recitals in the decree, that it was entered by con- 
sent, must be taken as having reference only to those who 
had attorneys in the court. Herndon had none, and was 
not bound by the recital. 

8. The affidavit of the commissioners was insuflicient. 

The act of May 27, 1873, (Pas. Dig., art. 5607a,) in 
force from its passage, and the law governing the commis- ° 
sioners in making their report, provides that ‘the report 
of the commissioners shall be signed by them, or a ma- 
jority of them, to which shall be attached their sworn state- 
ment, made before some officer authorized to administer 
an oath, that the partition made by them as. set cut in 
their report is just and fair to the best of their knowledge 
and information; that they have no interest in said parti- 
tion, and that they are not of kin to any of the parties to 
the partition.” 


A. Chesley, for defendant in error. 
Shepherd, Searcy g Shepherd, also for defendant in error. 


Moorr, Associate Justice.—The only error assigned 
by the plaintiff to the proceedings had in this case in the 
court below is the overruling his exceptions to the report 
of the commissioners appointed by the court to partition 
the iand, as ordered by the decree, between himself and 
Bryan and wife, his co-defendants in the District Court, 
as the representatives of the estate of James Hilliard, de- 
ceased. | 

The third exception to the report of the commissioners, 
which is the only one which counsel for plaintiff in error 
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‘seems, as we think very properly, to regard as worthy of 
diseussion, is that the affidavit of the commissioners to their 
report is not sufficient in law. In support of this objec- 
tion, we are referred to section 9 of the act of May 27, 
1873, amending section 139 of the act prescribing the mode 
of proceeding in the District Courts in matters of probate, 
passed Angust 15, 1870. As the affidavit of the commis- 
sioners does not purport to conform to the section of the 
statute to which we are cited, undoubtedly, if it is essen- 
tial that it shall be verified as therein prescribed, the ex- 
ception to it will be taken. But we cannot agree that this 
law has any application to the partition to be made by these 
commissioners. The commissioners, whose duties are pre- 
scribed by this law, are those who are appointed to make par- 
tition between estates and other part owners in proceedings 
in the District Court in matters of probate. This law cer- 
tainly does not furnish an imperative rule in making par- 
titions in other character of proceedings. The court, in 
this case, was in the exercise of its general jurisdiction as 
a court of equity. When a partition is to be made in a 
proceeding in probate, three commissioners, householders 
of the county, are to be appointed, (Pas. Dig., art. 5605,) 
‘a majority of whom must concur in the report. In this 
sase seven persons are selected by the parties, any three 
of whom, it is agreed, shall make the partition. This dif- 
ference in the character of the commissioners, without refer- 
ence to the subject-matter and purpose of the suit, would, 
of itself, be sufficient to show that neither the court nor 
parties supposed, when the commissioners were named, 
that they were required to make their report in conform- 
ity with the rules prescribed in the law regulating pro- 
ceedings in probate, as it stood at the time they were 
appointed, or as amended a few weeks previous to the 
filing of their report in court. The partition having been 
ordered by the court, in the exercise of its general juris- 


diction, it was authorized to receive and act upon it, and 
® 

















IHornpon v. CRAWFORD. 





Opinion of the ccurt. 





either affirm or set it aside, as justice and equity demanded, 
and upon such evidence of its verity and fairness as to it 
might seem right and proper. (Danl. Ch. Pr., 1326, 1329, 
1339; Story’s Eq. Jur., sec. 651, et seq.) 

Although not ineluded in the assignment of error, plain- 
tiff insists that the judgment should be reversed: first, be- 
cause no service of process was had upon him, nor did he 


appear by answer, and therefore he maintains the decree,’ 


which purports to have been entered by consent of parties, 
is not binding upon him; second, the heirs of Hilliard are 
necessary parties, and the judgment partitioning the land 
withont their being before the court is erroneous. The 
right to insist upon these objections, without having as- 
signed them as error, is claimed under the practice of the 
court to consider errors which go to the foundation of the 
action, although not assigned; and also from the fact that 
the defendant in error, Crawford, opened the record for 
consideration of all errors apparent upou it by a suggestion 
of delay. This last proposition is not tenable; for although 
the practice of the court is such as is suggested, it is so only 
when the cause has been submitted to the court as a delay 
ease. The defendant in error, it is true, made the sugges- 
tion and proposed to submit the cause, at one time, asa 
delay case, but he withdrew the suggestion before the case 
was submitted by plaintiffin error. We cannot therefore 
hold that the latter can claim any benefit from this sugges- 
tion. But if the objections go to the foundation of the 
action, under the established practice of the court, the 
plaintiff in error may, no doubt, avail himself of them. 
We will therefore consider them in this point of view. 

In support of the first of these objections, we are referred 
to the decisions of this court, in which it is held, where 
some of the defendants have been served with process, 
while others have not, the recital in the judgment entry, 
that the defendants appeared, &c., &c., will be construed 
as referring only to such defendants as have been served. 
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But this rule is not applicable to this case. . The reason of 
the rule is that the entry, by this construction, is not in 
conflict with the facts, as they appear from the entire ree- 
ord, but in harmony with them. In this case the decree 
of the court says it was entered by consent. And it shows 
upon its face that the plaintiff was a party to it, and that 
he was affected by it, if not the beneficiary of most.of its 
provisions. 

But if it did not sufficiently appear from the judgment 
that plaintiff in error was in court and consented to the 
decree, he certainly made an appearance when he filed his 
objections to the report of the commissioners ; and as he 
there made no objection to the decree, but, on the contrary, 
insisted that the commissioners had not conformed to its 
requirements, it is unquestionably too late for him to make 
the objection, for the first time in this court, that he was 
not a party to or bound by it. 

Nor can we admit that the failure to make the heirs of 
Hilliard parties can be urged for the first time in this court, 
and that, too, without being assigned as error, to reverse 
a judgment rendered, as this was, by consent. If the judg- 
ment affects these heirs in any way, what right has the 
plaintiff in error to complain of it? Certainly it is not his 
duty to protect their interest. When they object to the 
sale of the land ordered by the decree, it will be time 
enough for the court to inquire into it. If it be admitted 
that they are interested in the land which is to be sold un- 
der the decree—and as they were not parties to the suit, 
they may hereafter assert their title against the purchasers— 
this may no doubt greatly detract from the market value 
of the land to, be sold, and may result in injury to the 
plaintiff or to Crawford, as the amount which the land 
would bring under other circumstances may be greater or 
less than the debt in payment of which it is sold. But 
whatever may be its effect in this respect, it results from 
the: agreement of the parties themselves, and this court 
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cannot interfere on the suggestion of one of them, made 
for the first time in this court, that this will be its effect. 

There is no error in the judgment of which the plaintiff 
in error can complain, and it is therefore affirmed. 


AFFIRMED. 


M. J. MerrtwEaTHER ET AL. V. A. D. KENNARD ET AL. 


1. CONDITIONAL CERTIFICATES issued to emigrants under the land law 
of 1837, and prior to the passage of ‘the act of Jariuary, 1839,. could 
be transferred by the grantees. 

2. VOID ADMINISTRATION.—An original administration, granted in 
1850, upon an estate of an intestate who had died in 1841, and in 
which the only property inventoried was a conditional head-right 
certificate which had been transferred by the intestate, is void, and 
upon such facts appearing in the record, the administration should 
have been dismissed by the probate court. 

3. DECREE VOID FOR WANT OF JURISDICTION.—An order of the pro- 
bate court directing the administrator to convey the land patented 
under such certificate in name of the deceased to the holder of the 
assignment of the conditional certificate, is void for want of juris- 
diction. ; 

ON REHEARING. 

4. UNCONDITIONAL CERTIFICATE ISSUED TO ASSIGNEE.—The uncon- 
ditional certificate having issued to tlie assignee, the patent, although 
in the name of the original holder of the certificate, passed title to 
the assignee, and a deed from the heirs of the patentee passed no 
estate as against such assignee. 


Error from Johnson. Tried below before the Hon. 
Charles Soward. : 

Trespass to try title, by M. J. Dixon and her husband, 
E. A. Dixon, claiming as sole heir of W. D. Merriweather, 
to recover 1,280 acres, the head-right of the ancestor, W. 
O. Merriweather. 

By amended petition it was alleged that W. O. Merri- 
weather emigrated to Texas in 1838 with his family, and 
settled in Austin county; that on August 2, 1838, he ob 
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tained from the Board of Land Commissioners of Colorado 
county a conditional head-right certificate for 1,280 acres, 
and in 1841 died intestate, leaving little or no effects save 
the 1,280 certificate; that soon after the death of said in- 
testate, in 1818, Charles Fordtran, Zaddock Hubbard, and 
J. J. Jackson, combining to deprive the heirs of W. O. 
Merriweather of said certificate, fraudulently obtained 
the unconditional certificate to be issued by the County 
Court of Austin county to said Charles Fordtran, assignee 
of W. O. Merriweather aforesaid, under which certificate 
the land sued for had been located, and that said parties 
attempted to obtain patent in the name of Charles Ford- 
tran, assignee, but that on June 20, 1848, the Commissioner 
of the Land Office issued the patent in the name of W. O. 
Merriweather, the deceased, disregarding the pretended 
assignment; that, foiled in their attempt to secure patent 
in the name of the assignee, they, the said Hubbard, Jack- 
son, and Fordtran, procured to be issued to said James J. 
Jackson, in 1850, letters of administration on the estate of 
W. O. Merriweather by the probate court of Austin county; 
that the only property returned on the inventory was the 
1,280 acres aforesaid, and that said Charles Fordtran ob- 


tained an order of said court, and the said Jackson did 


attempt to convey to the said Fordtran the said 1,280 acres 
of land; that there were. in fact no such transfers by W. 
O. Merriweather to Hubbard and from Hubbard to Ford- 
tran as had been by them represented, as well to the 
County Court to obtain the unconditional certificate.as to 
probate court to obtain an order for the transfer of said 
Jand as aforesaid. 

By amendment plaintiffs set up purchase of the interest of 
the widow of W. O. Merriweather in the land sued for. 

Defendants pleaded; excepted to the allegations of fraud 
for want of specific allegation of the acts complained of; 
pleaded not guilty; that they were bona fide purchasers of 
640 acres of the 1,28 acre tract; and they pleaded a valid 





1874. ] MERRIWEATHER v. KENNARD. 





Opinion of the court. 





outstanding title in Charles Fordtran. They also specifi- 
cally set np the proceedings in the probate court, the order 
and deed made in pursuance of the order in 1851 to Charles 
Fordtran, and deeds from him to defendants for the 640 
acres claimed by them. 

The cause was submitted to the court without a jury; 
judgment was rendered for the defendants, from which the 
plaintiffs appealed. 

No facts appeared how the certificate was obtained by 
Fordtran, assignee of Merriweather. 


Amzi Bradshaw, for plaintiffs in error, 
H. D, Prendergast, for defendants in error. 


Oapen, P. J.—There are but two questions presented by 
this record which require notice in order to the proper dis- 
position of the case by this court, both of which, we think, 
have long since been finally and definitely settled, upon 
authority as well as sound reason, and we therefore do not 
propose to discuss either, further than to show that they 
are directly referable to decisions heretofore made. 

The first question presented is, Was a conditional certifi- 
cate, which issued to emigrants and settlers under the land 
law of 1837, and prior to the passage of the act of Jan., 
1839, transferable by the grantee? In Graham v. Henry, 
17 Tex., 164, this question was directly presented to the 
court, and Justice Wheeler, in a very able opinion, con- 
curred in by the entire court, says, “it is the material 
question.” . 

In that case, after a thorough review of the statutes on 
that subject, it was decided that neither the law of 1837, 
nor any in force up to January, 1839, “contained any pro- 
hibition or restriction upon the power of the grantee to 
sell and dispose of his interest, as soon as it was acquired.” 
This decision has been uniformly acquiesced in since 1856, 
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and we now feel no inclination to question the wisdom of 
the same. The conditional certificate now in question was 
issued to William O. Merriweather, on the second day of 
August, 1838, and under the authority referred to we 
must hold the same transferable at the pleasure of the 
grantee. 

The remaining question which requires notice here pre- 
sents more difficulties, but which we think has also been 
settled: Had the County Court of Austin county authority 
to order the transfer by the administrator of the 1,280 acre 
tract of Jand granted to Wm. O. Merriweather, deceased? 

it appears from the record that William O. Merriweather 
died in 1841 or 1842, leaving a surviving wife and three 
children, and, so far as the record discloses, leaving no 
debts, and no property but a conditional certificate for 
1,280 acres of land, upon which, in 1846, an unconditional 
certificate was issued to Charles Fordtran, as the assignee 
of W. O. Merriweather, and which unconditional certifi- 
cate was located on the land in controversy, and upon 
which a patent issued from the State to W. O. Merri- 
weather, his heirs and assigns, in 1848. In 1850, one 
James J. Jackson was appointed administrator on the es- 
tate of Wm. O. Merriweather, deceased, and he returned, 
as an inventory of the property of the estate, this 1,280 
acres of land. Fordtran then filed a petition in the pro- 
bate court, setting up the fact that he, as assignee, was 
entitled to the land, and prayed an order of the court re- 
quiring the administrator to make a deed to him of the 
land in controversy. The prayer was granted and the 
deed executed, which deed is now claimed as one of the 
muniments of title for appellees. 

Upon the hypothesis set up by appellees, and the proof, 
as disclosed by the administrator of Wm. O. Merriweath- 
er’s estate, there was not in 1850 a dollar’s worth of prop- 
erty rightfully belonging to that estate, and no debts to be 
paid. Indeed, if any debts had ever existed, they would 
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have become barred by the statutes of limitation in the 
eight or nine years which had elapsed since the death of 
Merriweather. There was, then, according to appellees’ 
showing, in 1850, no estate of Wm. O. Merriweather, de- 
ceased, to be administered upon, and none to give the pro- 
bate court jurisdiction. It is true that letters of adminis- 
tration might have been issued on the supposition that 
there was an estate; but when it became manifest to the 
court that the land in question formed no part of the es- 
tate, as it must have been in order to justify the decree 
for the execution of the deed, and that there was no estate 
to be administered, it was the duty of the court to have at 
once discharged the administrator, who had been errone- 
ously appointed, and to have dismissed the whole matter 
from the probate docket. 

We are, however, after a careful examination of the 
record, led to the conclusion that the whole proceedings in 
the probate court was gotten up and carried on by Ford- 
tran, under the mistaken idea that the probate court had ~ 
or might have. jurisdiction and the authority to grant the 
relief he sought, and that the whole proceeding of obtain- 
ing letters of administration was a mere pretense to give 
the court that jurisdiction. We think this action in that 
court was a manifest error—that the probate court had 
no jurisdiction to grant letters of administration, and cer- 
tainly none to order the execution of a deed. Fordtran 
evidently mistook his remedy, by a proceeding in the pro- 
bate instead of the District Court. 

But if we were to admit that the probate court had juris- 
diction over the estate of William O. Merriweather, and 
that the 1,280 acres of land in controversy was a part of 
that estate, still, under the facts of this case, we must hold 
that the court had no jurisdiction to order a sale or trans- 
fer of the same. In Withers v. Patterson, 27 Tex., 499, 
this court says, ir. relation to the jurisdiction of the probate 
court to order u sale of lands: “ Its power to order the sale 
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of land of an estate lies within very narrow limits. It can 
order the sale of the land of an estate for the payment of 
debts and expenses of administration; to raise the amount 
of the allowance for the surviving wife and children, and, 
in certain cases, for the purposes of partition and distribu- 
tion amongst the heirs. The court has no power conferred 
upon it by law to sell the land of an estate for any other 
purpose.” And the court further says that, if a sale is or- 
dered by the probate court for any other purpose, the order 
and the’ sale are nullities, and, being such, ‘*may be im- 
peached collaterally.” There is no pretense that the sale 
in this case was.for any of the purposes specified in the 
above quotation, but was ordered for the sole benefit of 
Fordtran, with a view to patch up what he supposed an 
imperfect title. We do not hesitate in deciding that the 
probate court had no jurisdiction to order the sale of the 
land for this reason, if for no other, and that the order of 
sale, and the sale and transfer made under it, were and are 
nullities, and conveyed no right or title. 

But it is claimed for appellees that they are innocent 
purchasers, without any notice of fraud or imperfection in 
the title under which they claim. But that proposition 
was also decided adversely to the present appellees in 
Withers v. Patterson, in which itis said: “Ithink the pur- 
chaser is chargeable with notice of whatever appears of 
record in the court showing that the court had transcended 
its powers; * * then the constructive notice which the rec- 
ord furnishes to the purchaser makes the nullity operate as 
to him, and destroys his claim of title.” The records of the 
probate court show most clearly that there was no estate to 
be administered when letters were issued to J. J. Jackson. 
And further, if there had been an estate, then the order of 
sale or transfer was made by the probate court without au- 
thority of law, and was therefore absolutely null and void, 
and could confer no right or title on any one; and being 
thus void, as shown by the record, no subsequent purchaser 
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can claim to be an innocent purchaser without notice. We 
therefore think that the court erred in its rulings on the 
exceptions to plaintiff’s and defendant’s pleadings, and also 
in its final judgment. Upon the trial below a jury was 
waived, and the cause submitted to the court upou the law 
and the facts, and we are now called upon to render such 
a judgment as should have been rendered below. The 
judgment of the District Court is therefore reversed, and 
a judgment will be entered here for the appellant and 
plaintiff below for the land in controversy, and all costs of * 
this and the lower court. 


J. W. Ferris and Moore ¢ Shelley, on rehearing. 

In October, 1846, an unconditional land certificate was 
issued by the Land Commissioners of Austin county to 
Charles Fordtran, assignee of William O. Merriweather, upon 


presentation of conditional certificate granted to said Mer- 
riweather August 2, 1838, for 1,280 acres of land. The 
certificate was located on the land in suit by Fordtran, and, 
with the field-notes, was returned to the General Land Of- 
fice. Patent was issued to William O. Merriweather in 
1848. This suit was brought by the heirs of Merriweather 
against the defendants in possession for the land. The de- 
fendants plead specially a regular chain of title from Charles 
Fordtran, to which plaintiffs excepted. The plaintiffs also, 
by way of replication, pleaded that the title of defendants 
was procured by combination and fraud, to which defend- 
ants excepted. The exceptions of the plaintiff to the an- 
swer were overruled, and the exceptions of defendants to 
the plaintiffs’ replication were sustained. A jury was 
waived and the cause submitted to the court on the law 
and the facts, and judgment rendered for the defendants. 
The plaintiffs appealed, and the court here, on a former 
hearing, reversed the judgment below and rendered judg- 
ment for plaintiffs. On application of defendants, the judg- 
ment was set aside, and the case is now open on a rehearing. 
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Reference is made to defendants’ printed brief, and more 
particularly to the argument and authorities cited in full 
in the application for rehearing. 

The points relied upon, are: 

Ist. The certificate was issued under the land law of 
1837, and it is well settled that a conditional certificate 
issued under that law is assignable. (Graham v. Henry, 17 
Tex., 164.) This ruling is adhered to by the court in this 
case. | 

2d. The unconditional certificate having issued to Charles 
Fordtran, assignee of Merriweather, no further evidence of 
the assignment is necessary. -The title is sufficiently proved 
in Fordtran, and the defendants having proved title from 
him, should have judgment. 

3d. The act of February 3, 1845, in force when the cer- 
tificate was issued, and to this day, is as follows: ‘Be it 
further enacted, That hereafter patents may issue in the 
name of the assignee, when the certificate was issued in the 
name of the assignee, WITHOUT AN EXHIBITION OF A CHAIN OF 
TRANSFERS,” &c. (Pas. Dig., art. 4292; Hart. Dig., 
2144.) 

4th. True, the patent was issued in the name of Merri- 
weather, but that is a ministerial act only. And it is ex- 
pressly provided that a patent issuing to a deceased person 
shall inure, to all intents and purposes, to his heirs or as- 
signees. (Pas. Dig., art. 4288a.) 

5th. The County Court was a tribunal clothed with 
authority to determine in whose favor the unconditional 
certificate should issue; and having so determined, its 
judgment mnuot be collaterally questioned. (Walters v. 
Jewett, 28 Tex., 201.) 

6th. We confidently rely upon the above positions; but 
if not sustained by the court, and the judgment below is 
reversed, we then insist that the case should be remanded 
for a new trial. If there was error in everruling the ex- 
ceptions to defendants’ answer, then the ruling should be 
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that the demurrer be sustained, and defendants should be 

permitted to plead over, and prove, if they can, the assign- 
. . e 

ment from Merriweather to Fordtran. 


On REHEARING. 


Reeves, Assocrate Justice.—The right of the grantee 
of a conditional certificate, under the land law of 1837, to 
transfer it before the unconditional certificate was issued, 
is not an open question in this court. (Graham v. Henry, 
17 Tex., 164.) | 

Admitting that there was no necessity for administra- 
tion on the estate of William O. Merriweather, deceased, 
it is believed that appellees’ title te the land in contro- 
versy in this suit can be sustained without the aid of ad- 
ministration, and without regard to the deed from Jackson 
and the proceedings had in the County Court and read in 
evidence by appellees. 

The unconditional certificate was issued to Fordtran, as 
assignee of Merriweather, in 1846, by the County Court 
of Austin county, as a Board of Land Commissioners. It 
recites that the conditional certificate had previously issued 
to Merriweather, and that Fordtran had presented it to- 
gether with a transfer from Merriweather. The county 
commissioners having jurisdiction over the subject, the- 
presumption, in the absence of proof to thé contrary, is 
that it was properly exercised, and that the recital in the 
certificate that Fordtran presented the transfer from Mer- 
riweather is correct. 

The authority of the court, as a Board of Land Commis- 
sioners, to issue a certificate to an assignee, was examined 
by this court in the case of Walter’s Heirs v. Jewett, 28 
Tex., 192, and the court said: “It might, perhaps, be 
urged, with much justness, that the tribunal which granted 
this certificate, being clothed with authority to determine 

in whose favor it should issue, the correctness of its judg- 
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ment could not be questioned, except in a direct proceed- 
ing for that purpose. Undoubtedly, it could not be done 
collaterally, and after the great length of time Which has 
elapsed since this certificate was issued, except on strong 
and satisfactory proof.” 

The administration seems not to have been in opposition 
to the claim of Fordtran, but rather for his benefit; and 
| whether the purpose intended was accomplished or not, 
t there is no evidence that the intention was to defraud the 

estate of Merriweather or his heirs. 
A period of more than twenty-five years has elapsed 
since the certificate was issued to Fordtran, as assignee of 
Merriweather; and during the time, so far as the record 
shows, his right was not questioned until the institution of 
this suit, in 1870. The remarks of the court above quoted 
apply with great force to this case, and bring it clearly 
within the operation of the rule there laid down. The 
patent was issued in 1848, long after the death of Merri- 
weather; and though it issued to him, it inured to the ben- 
efit of Fordtran, as his assignee. As provided by the 
statute: ‘It shall be, to all intents and purposes and effect, 
_as valid and effectual to convey and secure to the heirs or 
assignees, as the case may be, of such deceased persons, 
the lands so patented, or which may be so patented, as 
though such deceased persons had been in being at the 
time such patents bear date.” (Pas. Dig., art. 4288.) It 
does not appear why the patent was issued in the name of 
William O. Merriweather, and not to Fordtran, as assignee, 
as might have been done, according to the act of 1845, and 
in full force at the date of the patent. This act provides: 
“‘ Hereafter patents may issue in the name of the assignee, 
when the certificate was granted in the name of the as- 
signee, without an exhibition of the chain of transfers.” 
h (Art. 4292.) 
ti Leaving the probate proceeding out of view, the record 
presents a good defense to the plaintiffs’ action, and there 
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was no error in the judgment of the District Court, and 
the same is affirmed. 
AFFIRMED. 


- Justice Moore, being of counsel, did not sit in this case. 





V. JORDAN ET,AL. V. M. Bropnuy ET AL. 


1. JUDGMENT CONCLUSIVE.—Where the court is substituted for the 
jury, its decision upon the facts has the same conclusive effect as the 
verdict of the jury. 

2. APPEAL.—In such cases, unless the judgment of the court is without 
evidence, it will not be reversed on appeal. 


AppraL from Washington. Tried below before the Hon. 
I. B. McFarland. 


Breedlove & Ewing and Sayles ¢ Bassetts, for appellants. 
Giddings § Morris and Shepherd ¢ Shepherd, for appellees. 


Moors, AssociaTE Justice.—At the June term, A. D. 
1873, of the District Court for Washington county, the 
appellants propounded a testamentary paper for probate as 
the will of Margaret R. Jamison, deceased. The appel- 
lees appeared as contestants, and filed their objections, 
alleging that at the time said alleged will was made, and 
for a long time prior and subsequent thereto, the mind 
and mental faculties of said Margaret R. Jamison had be- 
come so impaired and enfeebled, by reason of old age and 
disease, that she was not then capable of making a will, or 
of legally disposing her property; and that said Jordan 
and wife, well knowing the same, took advantage of her 
impaired mental condition, and by means of threats, fraud, 
and undue influence over her, procured the execution of 
said instrument effered by them for probate as her will. 
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" was submitted by the parties to a jury, who, failing to agree 


. ord without any profitable result; for even if cur conclusion 
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The answers of the contestants put in issue the testa- 
mentary capacity of Mrs. Jamison at the date of the will; 
and also, if she had sufficient capacity to make a will, 
whether the execution of the instrument offered for pro- 
bate was procured by means which rendered it invalid. 
Upon these issues a large amount of conflicting testimony 


upon a verdict, by consent the cause was withdrawn from 
their further consideration, and submitted on the evidence 
as well as law to the determination of the court, by whom 
the probate of the instrument propounded was refused. 
No exception was taken to any ruling of the court during 
the progress of the trial; and as it is well settled, when the 
court is substituted for the jury, its decision upon the facts 
has the same conclusive effect as the verdict of the jury. 

The only question for our consideration is, Does it appear 
from the record that the evidence before the court will not 
warrant the judgment? Unless we can say that it is with- 
out evidence to support it, we cannot interfere with it. 
(Bailey v. White, 13 Tex., 118; Gilliard rv. Chessney, 13 
Tex., 337; McFarland rv. Hall, 17 Tex., 690.) This, after 
a careful examination of the record, we are unable to say. 

The principles of law by which the questions presented 
to the court in this case are to be decided are well settled. 
The only controversy between the parties, or conflict in the 
authorities upon which they respectively rely, arises from 
the different conclusions which they insist should result 
from the application of these principles to the facts of this 
case, and the like difference which may be found in the 
conclusion of the courts to whose decisions we are cited 
in cases of analogous fact:. 

To comment upon the testimony would only result in 
exhibiting our conclusions from the application of these 
principles to the conflicting evidence contained in the rec- 


should differ from that of the court below, under the set- 
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tled rule of decision of the court in such cases, as we have 
just said, we could not disturb the judgment. 
There being no error in the judgment in this case, which 
can be considered by us, it is affirmed. 
AFFIRMED. 





Cuarissa Hyatt et au. v. 8. A. VentTers, ADM’R, ET AL. 


PARTITION OF ESTATES OF DECEASED PERSONS.—Plaintifis brought 
suit for a partition, claiming in right of their mother, who died in 
1862, against the administrator of their father, who died in 1867, and 
his widow and child by a second marriage: J/e/d, that to entitle 
plaintiffs to a partition as against the survivor of the community 
estate, it was ineumbent to allege facts showing that a general dis- 
tribution of the estate was ready to be made, and that after such 
partition sufficient assets were left to satisfy the community debts. 


Error from Denton. ‘Tried below before the Hon. C. 
C. Binkley. 


J. A. Carroll, for plaintiffs in error. 
D. FE. Thomas and Welch ¢ Piner, for defendants in error. 


GouLp, Associate Justice.—The plaintiffs in error sued 
the administrator and other heirs of their father, Stephen 
Hyatt, deceased, claiming partition of certain lands, the 
community property of their deceased mother and said 
Stephen. Their mother, Jane Hyatt, died in 1862, and 
their father, Stephen, in 1867, the latter leaving a wife and 
child of a second marriage, who were made defendants in 
the original suit, but who are not named in the judgment 
below nor in the proceedings in error. 

There was an answer on behalf of all the defendants, al-. 
leging that varions community debts had been duly pro- 
bated as claims against the estate of Stephen Hyatt; that 
both the community estate and the separate estate of said 
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Stephen were insolvent,.and alleging various other matters 
not material now to be noticed. 

To this answer the plaintiffs replied in an amended peti- 
tion, in Which, although it is alleged in general terms that 
at the death of their mother the community estate was free 
from debt, it sufficiently appears that the community estate 
is being administered by defendant, Venters, and that there 
are unsettled claims against said estate which may yet be 
established. Indeed, we think it is a legitimate inference 
from the averment, “that the amount of the claims men- 
tioned in defendants’ answer has never been established as 
legal claims against the estate of said Jane Hyatt,” that a 
part of the claims mentioned in the answer had been so 
established. 

We think the court rightly held the averments of the 
petition as amended insufficient. To entitle the plaintiffs 
to partition, as against the administrator of the survivor of 
the community, having charge as such of the community 
estate, it was incumbent on plaintiffs to allege facts show- 
ing that a general distribution of the estate was ready to 
be made, and that after making the partition sought for, a 
sufficient amount of community assets would remain in 
the hands of the administrator to meet all community 
debts. (Pas. Dig., arts. 5611, 5752.) 

It is true that this proceeding does not appear to have 
been intended to be on the probate side of the court, but 
seems to have proceeded as in cases of ordinary parti- 
tion, without reference to the law regulating administra- 
tion. That law, however, we think controls the right of 
the plaintiffs to claim the partition sought, and, tested by 
that law, we think the exceptions to the original and 
amended petition were properly sustained. 

The judgment is affirmed. 

AFFIRMED. 
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Frank Hatt v. THe Strate. 


1, THEFT—CHARGE OF THE CoURT.—Upon a trial for theft of a hog, 
it is not error to instruct the jury that ‘killing the property of an- 
other is a sufficient taking to constitute theft, if the killing was done 
with the intent to deprive the owner of it, aud to appropriate it to the 
use of the person killing.”’ 

2. ASPORTATION—THEFT.—The ‘carrying away,” or ‘Sasportation,”’ 
which constitutes an essential element in larceny at common law, is 
not necessary, under our statute, to complete the offense. 


AppraL from Williamson. Tried below before the Hon. 
E. B. Turner. 


Makemson & Posey, for appellant. 
George Clark, Attorney General, for the State. 


GouLp, AssocraTE J ustice.—The appellant was convicted 
of the theft of two hogs, and his punishment fixed at two 
years’ imprisonment in the penitentiary. It is contended 
that the court erred in giving the following charge: ‘‘Kill- 
ing the property of another is sufficient taking to consti- 
tute theft, if the killing was done with the intent to de- 
prive the owner of it, and to appropriate it to the use of 
the person taking.” 

Our statute defines theft as “the fraudulent taking of 
corporeal personal property belonging to another from his 
possession, or from the possession of some person holding 
the same for him, without his consent, with intent to de- 
prive the owner of the value of the same, and to appropri- 
ate it to the use or benefit of the person taking.” Pas. 
Dig., arts. 2381, 2384, are as follows: “To constitute ‘tak- 
ing,’ it is not necessary that the property be removed any 
distance from the place of taking: it is sufficient that it has 
been in the possession of the thief, though it may not be 
removed out of the presence of the person deprived of it; 
nor is it necessary that any definite length of time shall 

















288 Hatt v. Tue Strate. {Austin Term, 





Opinion of the court. 





elapse between the taking and the discovery thereof. If 
but a moment elapse, the offense of theft is complete.” 
The “éarrying away,” or “ asportation,” which constituted 
an essential element of larceny at common law, is not 
necessary, under our statute, to complete the offense. 
(Prim v. State, 32 Tex., 157; Musquez v. State, decided at 
the present term.) The many nice distinctions in the old 
common-law authorities, as to what constitutes a sufficient 
asportation, are thus inapplicable to theft, as defined in the 
eode. Wethinkthe rule that the statutory offense of steal- 
ing domestic animals extended only to the stealing of such 
animals in a live state, and that therefore the killing and 
stealing a sheep is but simple larceny, and the indictment 
should either state it to be dead or describe it as so much 
mutton, (2 Arch. Cr. Prac., 401,) was the logical sequence 
of asportation, being essential to constitute larceny; and 
that is no longer of foree with us. 

The existence of the rule led to statutory enactments in 
England punishing the killing of cattle with the intent to 
steal the carcass. (2 Arch. Cr. Prac., 401; ref. to 7 and 
8 Geo. IV, c. 29, sec. 25.) 

We think that, under our statute, where the cireum- 
stances show the intent to steal, the offense of theft may 
be complete with the killing. A case may be imagined 
where the animal is killed with the intent requisite. to con- 
stitute theft, and yet it might not come into the possession 
or under the control of the thief, but might at the time be 
and remain in the possession of the owner. It is not ne- 
cessary to hold the theft complete ander such circum- 
stances, in order to support the charge in this case. The 
charge must be taken with reference to the facts of the 
ease. The hogs were killed in the woods, out of the im- 
mediate custody of the owner. By the act of killing, under 
such circumstances, the defendant may fairly be held to 
have had the hogs under his control and in his possession. 
Manual possession, actual handling, does not appear to be 
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essential in case of animals, even in common-law larceny. 
(See 2 Bish. Cr. Law, sec. 813, and note T.) 

We think there was circumstantial evidence in the case 
sufficient to justify the verdict, even if asportation were 
necessary. 

The instructions asked on the part of defendant, so far 
as they were proper to be given, were substantially em- 
bodied in the charge of the court. 

The judgment is affirmed. 

_ AFFIRMED. 





Groree GaALLoway Vv. THE STATE. 


1. THEFT—EXPLANATION OF POSSESSION.—Where the explanation 
given by the accused of the possession of stolen property found in 
his possession is such as to warrant a well-founded doubt of guilt, the 
defendant should be granted a new trial, the evidence of guilt being 
the bare possession of stolen property. 

2. See facts insufficient to support a verdict of guilty of theft. 


AppgaL from Rusk. Tried below before the Hon. J. 
B. Williamson. 

The defendant was convicted at May term, 1873, for 
theft from a house of a pipe of the value of two dollars; 
the punishment fixed at two years in the penitentiary. 

The prosecution proved by A. D. Stroud that within 
twelve months next before the indictment he lost his pipe; 
had laid it on the counter in his store-house in Rusk 
county; that about half an hour-cfterwards he looked for 
the pipe, but could not find it; spoke of losing it to several 
persons at the time; several persons were in the store 
trading, passing in and out of the house; witness did not 
see the defendant in or about the store on the day the pipe 
was lost or stolen; the pipe was taken without his knowl- 
edge or consent; was worth two dollars; he never saw it 


afterwards till it was brought to him by J. A. Poe, a week 
19 




































290 Gattoway v. Toe State. [Austin Term, 





Opinion of the court. 





or ten days after the time he lost the pipe, when Poe 
brought it to witness. 

Poe testified that defendant came into witness’ family 
grocery a few days (less than a week) after he had heard 
Stroud had lost his pipe; that defendant was smoking a 
pipe he thought was Stroud’s; witness offered to buy it; 
defendant said he would sell it; witness gave him a dol- 
lar’s worth of cigars for it; defendant was smoking the 
pipe openly in the town of Henderson, walking up and 
_ down the streets;- that Stroud, who had lost the pipe, was 
1 then doing business in the town of Henderson; defendant 
| told witness first he “‘ had found the pipe,” but after talk- 
ing awhile said he “had bought it of a negro whose name 
he did not know;” defendant at the time was drunk; 
witness went to Stroud and gave him the pipe, and told 
him of whom he got it on the same day he got it from de- 
fendant. 


1 No counsel for appellant. 
Brown, for the State. 


Moore, Associate Justice.—The place and manner of 
the alleged theft; the character and value of the missing 
property supposed to be stolen; the facility with which it 
may have passed from one person to another without occa- 
sioning sufficient observation to enable appellant to prove 
or even remember the name of the person from whom he 
may have gotten it; the slight value he attached to it; the 
open manner with which he used and exhibited it in the 
immediate vicinity of the place where it was said to be 
stolen; the length of time which had elapsed after the pipe 
was missing until it was found in his possession, with his 
statement, when asked how and where he got it, that he 
bought it from a negro, whose name he did not now re- 
member, if not sufficient to rebut all presumption of guilt 
arising from the bare proof of possession of the stolen 
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property, warrants at least such a well-founded doubt of 
appellant's guilt that the court below should have granted 
a new trial. 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





Tue State v. TANDY AND Josepu EvBANKS. 


1. INFORMA1TION.—An information, filed on the 24th day of December, 
1873, charging that a simple assault was committed by A B ‘‘ on the 
—— day of December,”’ 1872, is not sufficient, thongh the affidavit 
accompanying it charged the offense to have been committed ‘ton 
the 14th of December,”’ 1872. The allegations of the information are 
to be taken most strongly against the pleader, and the offense was 
barred in one year. 

2. INFORMATION—CERTAINTY.—But such an information is also fatally 
defective in not alleging a day on which the offense was committed. 
This must be stated, though it is not necessary generally to prove 
that the offense was committed on the particular day stated in the 
information. 


AprraL from Burleson. Tried below before the Hon. A. 
8S. Broadus. ‘ 


Geurge Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The information charges the 
offense to have been committed “‘on the day of De- 
cember,”’ 1872, and the affidavit accompanying it ‘“‘ on the 
14th day of December,” 1872. 

As aft information for a simple assault and battery, it 
would be barred by the statute of limitations of one year, 
whether we regard the affidavit as fixing the proper date or 
not; for, ‘on the day of December,” when taken most 
strongly against the party pleading, means on the first day 
of December, which would be more than one year anterior 
to the date of the filing of the information, which was on 
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the 24th day of December, 1873. It would not be a bar 
by limitation to the offense of aggravated assault and bat- 
tery, which, not being an offense within the jurisdiction of 
the justice of the peace, is not barred by the lapse of one 
year. (Pas. Dig., art. 2653.) 

There remains, however, the question, whether the in- 
formation is not defective in omitting to state the day of 
the month on which the offense was committed. It is the 
universal practice, in describing an offense, to state a day 
on which it: was committed, though it may not generally 
be necessary to prove that it took place on that particular 
day. It has been held to be error to omit the day of the 
month. (1 Whart. Am. Cr. Law, sec. 264, citing Com. Dig. 
Ind., sec. 2.) The rule has been so well and so long estab- 
lished, we do not feel authorized to sanction a departure 
from it in this case, especially as there was no trial and 
conviction under the information; and after it had been 
quashed, the District Attorney brought this case to this court 
by appeal, simply to test the sufficiency of the indictment. 

For this reason the judgment of the court will be affirmed. 


AFFIRMED. 





Tue State v. F. L. RAnpDuLeE. 


1. LOTTERY.—Article 404 of the Penal Code, which provides, ‘if any 
person shall establish a lottery, or dispose of any estate, real or 
personal, by lottery, he shall be fined,’ &c., sufficiently defines an 
offense under the requirements of art. 3.0f the code. 

2. WHAT CONSTITUTES A LOTTERY.—Any scheme for the distribution 
of prizes by chance is a lottery; and it matters not by what name 
such a scheme may be known, it comes within the prohibition of the 
penal law against lotteries. 

3. INDICFMENT.— Where offenses are several in their nature, and yet of 

such a character that one of them, when, complete, necessarily im- 

plies the other, there is no such repugnancy as to make their joinder 

improper. 
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AppEAL from Galveston. Tried below before the Hon. 
Samuel Dodge. 


George Clark, Attorney General, for the State. 
Flournoy, Sherweod § Scott, for appellee. 
Shepard § Searcey, also for appellee. 


Devine, Associate Justice.—The defendant was in- 
dicted, charged with having established a lottery, known 
as “ The Galveston Gift Euterprise Association,” and with 
having disposed of property and money by said lottery. 

Defendant moved to quash the indictment. 

The first ground of motion to quash the indictment is 
embraced in the second exception, which is as follows: 
** No such offense as establishing a lottery is known to the 
laws of Texas, and no such offense is defined or described 
in the Criminal Code or the amendments thereto.” 

3d. “That said indictment is indefinite and uncertain, 
and charges two distinct offenses.” 

The court sustained the motion to quash. The District 
Attorney appealed, and assigns as error the judgment of 
the court in quashing the indictment. 

Appellee, in support of the objection to the sufficiency 
of the law under which the indictment was framed, argues 
that the cases of The State v. Foster, 31 Tex., 578; State v. 
Smith, 32 Tex., 167; State v. Rahl,-33 Tex., 76; and Fen- 
nell v. The State, 32 Tex., 378, are conclusive on this sub- 
ject. 

We do not consider these cases analogous to the preseut 
one. In the case of The State 'v. Foster, the defendant 
was charged with the offense of fornication. As remarked 
by Justice Lindsey in the opinion: ‘The moral offense of 
fornication is not defined by the code.’”? There is no ref- 
erence by name (in the code) to this act, save in art. 392, 
where the living together of a man or woman in adultery or 
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fornication is defined as an offense; and art. 395, which 
declares that every white person who shall live in adultery 
or fornication with a negro or person of mixed blood shall 
be punished. Foster was not charged with living or cohab- 
iting with a woman in fornication. He was simply charged 
with having committed the act. The court said, the living 
together, &c., constituted the offense, and that not being 
charged, the accused was not indicted for any offense 
known to the code, and affirmed the judgment of the Dis- 
trict Court. In the case of Smith v. The State, Justice 
Lindsey, referring simply to the case of The State v. Fos- 
ter, says, ‘‘ that case settles this.” 

In State v. Rahl, Justice Lindsey refers in three lines to 
the Foster case as the ground for the decision. In Fennell 
v. Thé State, Justice Lindsey, delivering the opinion of the 
majority of the court, dismissed the case. That one, when 
examined, will not be found to have any reasonable appli- 
cation to the case at bar. The cases referred to do not, 
in our opinion, control this case. We do not consider them 
as having any application to it. Art. 404 declares: “If 
any person shall establish a lottery, or dispose of any es- 
tate, real or personal, by lottery, he shall be fined not less 
than one hundred dollars, nor more than one thousand 
dollars.” And we have only to inquire, Is the law sufli- 
cient to support the indictment? We think it is. 

Counsel for appellee lays stress on the prohibition con- 
tained in article third of the Criminal Code, which declares: 
‘In order that the system of penal law in force in this 
State may be complete within itself, and that no system of 
foreign laws, written or unwritten, may be appealed to, it is 
declared that no person shall be punished for any act or 
omission, as a penal offense, unless the same is expressly 
defined and the penalty affixed by the written law of the 
State.” This article was intended to prohibit the prevail- 
ing practice in this State, before the adoption of the code, 
of looking to the common law, and outside of the penal 
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statutes of the Republic and State, forthe prosecution of 
persons for what were designated as offenses at common 
law, but which were not made penal by our statutes. Ar- 
ticle 3 was not intended and cannot be legitimately con- 
strued to mean that resort may not be had to other sys- 
tems for illustration, or in aid of the construing any coubt- 
ful or uncertain provision of the Criminal Code. — If, how- 
ever, the intention of art. 3 is that contended for by 
appellee’s counsel, its force no longer exists. The act 
of February 12, 1858, art. 4 of the Criminal Code, de- 
clares_that, “The principles of the common law shall be 
the rule of construction, when notin conflict with the Penal 
Code or Code of Criminal Procedure, or with some other 
written statute of the State.” The force of the objec- 
tion, based on art. 3, is destroyed when taken in con- 
nection with art. 4; and apart from this, when it is con- 
sidered that the framers of the code and of art. 3 were 
the same persons who framed art. 404, under which the 
defendant was indicted, they certainly cannot be considered 
as framing a prohibition in one article, and in another de- 
claring an offense which, as contended on behalf of appellee, 
comes within the meaning of that prohibition. Art. 3 
was before them, present in their minds; and the ability 
displayed by them, and their fidelity in carrying out their 
allotted task, are the best assurances that the power to 
comprehend aud the desire to perfect their work did not 
lead them into the absurdity of affixing a punishment to 
that which they had failed in clear and intelligible terms 
to declare to be an offense. 

The fallacy of the argument, with reference to the sup- 
posed failure in art. 404 to define the offense of establish- 
ing lotteries and disposing of property by the same, is 
apparent from a comparison of it with a class of offenses 
of a kindred character. Art. 409 punishes as an offense 
the playing at any game with cards at any house for re- 
tailing spirituous liquors, &c., &c. Art. 412 declares it 











296 Tue State v. RANDLE. [Austin Term, 





Opinion of the court. 





an offense “if any person shall keep or exhibit, for the 
purpose of gaming, any gaming table or bank, * * * 
or (who) shall bein any manner interested in keeping or 
exhibiting such table or bank,” &e. Art. 413 declares 
that it is intended to include, under art. 412, any and 
all games which, in common language, are said to be 
kept, dealt, or exhibited. Art. 414 declares that “ faro,’’ 
“monte,” ‘“‘viente un,” “rouge et noir,” “roulette,” **A, 
B, C,” “chuek-luck,” **keno,” “pool,” and “rondo,” and 
every other game within the meaning of the two preceding 
articles, are prohibited. Art. 428 declares it an offense 
to bet at any gaming table or bank such as were in the 
six preceding articles mentioned. 

In the five articles of the code referred to there is no 
specific description of any of the offenses. There is no defi- 
nition of what is meant by “playing at any game with 
vards.”? We have no definition of what is intended by the 
term ‘shall keep or exhibit, for the purpose of gaming, any 
gaming table or bank,” or “shall be in any manner inter- 
ested in keeping or exhibiting such table or bank.”” Weare 
not informed by art. 413 what is meant by ‘‘dealt, kept, 
or exhibited.” Neither is there, in art. 414, or in any other 
article of the code, any explanatory description or defini- 
tion of what constitutes or in what consists the offense of 
keeping, or exhibiting, or betting at any one of the ten 
games enumerated in art. 414. They are simply denounced 
as offenses; and it is not assuming too much to say that 
art. 404, prohibiting and punishing the establishing of a 
lottery, or the disposing of property by means of the same, 

‘js quite as definite and precise as the articles against play- 
ing at cards or the keeping or exhibiting a gaming table 
or bank. The truth is, the words “ played,” ‘ dealt,” or 
“exhibited,” have the meaning attached to them in com- 
mon language, and this is so declared in art. 417 of the 
Criminal Code; and the same rule applies to the words 
“shall establish a lottery, or dispose of any estate, real or 
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personal, by lottery.” This is the general rule, unless the 
terms have a peculiar signification in connection with some 
art, science, or calling. 

The law denounces certain games and enterprises as 
unlawful, and tests the liability to punishment of those 
engaging in or connected with them by the evidence of 
those fumiliar with their practices and the commonly re- 
ceived meaning or understanding concerning similar acts; 
and there is no reason why the same rule should nat be 
applied as in this case to one of the same family of of- 
fenses. Neither is there a different rule prevailing. 

Bishop on Stat. Cr., p. 951, says: ‘Lotteries are a spe- 
cies of gaming; that they were in most of the States for- 
merly permitted by law, and even encouraged; but a more 
enlightened public opinion now prevails, and it is now 
seen that they are an evil, both by the wholesale and re- 
tail, while the other sorts of gaming are merely evils by 
the retail. The term lottery is said to have no technical 
signification in the law, but to ascertain its meaning we 
are to consult the common usage of the language; but this 
comes from the fact that the word is recent in penal legis. 
lation, and in respect of every word there has been some 
period in the Jaw in which it had no technical legal signifi- 
sation, but for its meaning the courts were to look to com- 
mon usage; still it is also true of the word lottery, as of 
any other, that as fast as it is construed by the courts, so 
fast and so far it requires a technical meaning.” 

Among the various definitions of the word lottery by . 
“Worcester,” *‘ Webster,” by ‘‘ Bishop,” and in * Res Cy- 
clopedia” and the “American Cyclopedia,” the definition 
by “Bouvier” seems preferable, when its comprehensive 
brevity is considered. It was so held in Dunn v. The Peo- 
ple, 40 Ill., 467, the court saying: ‘The term lottery has 
no technical meaning in the law distinct from its popular 
signification, and we accept the definition quoted by coun- 
sel. * * * * A lottery is a scheme for the distribution 
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of prizes by chance;” the court in the opinion saying, ‘Ile 
may choose to call his business ‘a gift sale,’ but it is none 
the less a lottery, and we cannot permit him to evade the 
penalties of the law by so transparent a denial as a mere 
change of name.” In Swain wv. Russell, 10 Ind., 442, the 
court (in commenting on a statute similar to art. 404) de- 
clares that it was the intention of the framers of the Con- 
stitution and statutes ‘‘to discountenance and suppress 
gambling in all its forms, one of the most seductive phases 
of which is presented in the guise of lottery schemes and 
chance distributions of property.” 

In The State v. Clark, 2 Fogg, N. H., 33, the accused was 
indicted and convicted of “ unlawfully disposing of one ring 
by Jottery,” under the following law: “If any person shall 
make or put up any lottery, or shall dispose of any estate, 
real or personal, by lottery, he shall be fined,” &e. 

In many States of the Union there is, as in our State 
Constitution, a prohibition against lotteries. The statutes 
of many of the States are in thé like general terms as our 
statute against lotteries; and looking to the character of 
the act charged, it being simply a game of chance, and 
taking it in connection with the articles in the code against 
gaming, we are satisfied the law is not open to the objec- 
tions presented. It is as descriptive of the offense as are 
the articles of the code prohibiting other kinds of gaming, 
and quite as descriptive of the offense as are the laws of 
nearly all the other States that have prohibited this char- 
acter of gambling, whether it be covered up under the 
name of ‘‘gift enterprise,” “gift sale,” “American Art 
Union,” “prize concert,” “gifts for the million,” or any 
other of the numerous devices or subterfuges which are 
used by those who seek to evade the law or entice to their 
own profit the credulous and unwary. While it is difficult 
to determine, and at present unnecessary to declare or 
determine, what acts or enterprises should be classed as 
coming within the provisions of the articles in the code 
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prohibiting lotteries, we can say that the law is sufficient 
in its designation of the offense charged, and that the court 
erred in sustaining the exceptions to the indictment. 

The charge that the indictment is bad for duplicity, in 
charging two distinct offenses, is not tenable. The indict- 
ment charges that defendant “did establish a lottery under 
the name and denomination of ‘The Galveston Gift Enter- 
prise Association,’ and did then and there dispose of cer- 
tain corporeal personal property and money by said lot- 
tery.”” The establishing of the lottery, as charged in the 
indictment, was merged in the disposing of certain prap- 
erty by reason of the lottery thus established. It is, in truth, 
taking the indictment together, but a charging of one of- 
fense. In Commonwealth v. Eaton, 15 Pick., 273, the 
accused was indicted for selling the one half of a lottery 
ticket, the indictment charging that defendant “did un- 
lawfully offer for sale, and did uulawfully sell.” The in- 
dictment was objected to on the ground of duplicity. The 
court held the indictment good on demurrer, saying: ‘It 
is true an offer to sell, without selling a ticket, is an offense 
by the statute; but an offer to sell, and actually selling, is 
but one offense.”’ 

‘Where the offenses are of a distinct nature, neither of 
them capable of being resolved into the other, if is error 
to join them in the same count. Where they are several 
in their nature, and yet of such a character that one of 
them, when complete, necessarily implies the other, there 
is no such repugnancy as to make their joinder improper. 
In fact, under such circumstances, it is less embarrassing to 
the defendant to be thus charged than to have each stage 
of the offense split from the context and set in a distinct 
count.” (2 Whart. Preced. of Indict. aud Pleas, 834.) 

The judgment of the District Court quashing the indict- 
ment is reversed, and the cause remanded. 


REVERSED AND REMANDED. 
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DANIEL PRINE AND FRANK Situ v. Tue State. 


AUTERFOITS CONVICT.—Though a plea of. auterfoits convict of a simple 
assault. founded on a trial before a justice of the peace, is no bar to 
a subsequent prosecution for an aggravated assault founded on the 
same act, the plea should be submitted to the jury, and the defend- 
ant acquitted, if they should find that a simple assault only had been 
committed. But if exceptions to the plea are sustained, and the 
accused convicted of an aggravated assault, the fact that the plea 
was not considered by the jury will furnish no ground for reversal. 


AppeaL from Burleson. Tried below before the Hon. 
A. 8. Broadus. 

The appellants were arrested and tried hefore a justice 
of the peace for an aggravated assault on Edward H. 
Storms. They were found guilty, and fined for a simple 
assault. They were afterwards indicted for an aggravated 
assault, the indictment being founded on the same act for 
which they had before been tried. ‘They plead the former 
conviction of a simple assault, and their former acquittal 
on the charge of aggravated assault before the magistrate. 
Exceptions to this plea were sustained, and both parties 
were convicted of an aggravated assault. 


Booth g Alexander, for appellants. 
George Clark, Attorney General, for the State. 


Rozserts, Cuter Justice.—It would have been proper 
for the court to have permitted the special pleas of de- 
fendants to have been submitted to the jury with the plea 
of “not guilty.” (Pas. Dig., art. 2972.) If the jury 
should have found them guilty of a simple assault and 
battery only, according to their view of the evidence, then 
they could have been acquitted under their special pleas. 
But as the jury found the defendants guilty of an aggra- 
vated assault and battery, that being an offense of which 
the justice of the peace had no jurisdiction, their special 
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pleas would not have availed the defendants as a defense - 
in this case, and consequently they suffered no injury by 
their special pleas of auterfoits acquit and convict being over- 
ruled and excluded by the court. 

The exclusion of the evidence of Mrs. Prine, in reference 
to the insulting words and conduct of the party assaulted 
on the day previous to the attack on him by defendants, 
was not error, because it did not constitute a justifica- 
tion, and, if admissible as a palliation, it was unnecessary, 
as the jury assessed the lowest possible fine for an aggra. 
vated assault and battery. 

There is no evidence that Frank Smith struck any blows, 
but it is very plainly shown that he decoyed the victim, 
and was accommodatingly present to hold the gun while 
his confederate administered the punishment. 


AFFIRMED. 





Perer Corn v. THe STATE. 


1. PRACTICE—BILL OF EXCEPTIONS.—An erroneous charge should be 
objected to when given, or other charges asked at the time, so as to 
afford the court opportunity of correcting the error complained of. 

2. PRACTICE—PRINCIPALS.—On the trial of a defendant separately in- 
dicted for theft, it is not error to charge the jury that ‘‘ all persons 
who are present when an offense is committed, and who knowingly 
aid or encourage its commission, are alike guilty of the offense. 

3. INTEREST IN STOLEN PROPERTY.—That the party accused of theft of 
cattle may have been paid only for gathering and delivering the 
stolen cattle, is a sufficient advantage to the accused to support the 
charge of theft, if in other respects the taking constitutes theft. 

4. MARK AND BRAND.—A mark and brand, to be evidence of property, 
should be recorded. 

5. AUTHORITY TO MANAGE STOCK.—Evidence of authority to gather, 
drive, or otherwise handle stock, may be given by the owner filing 

- with the ‘‘inspector of hides and animals” a list of his recorded 
marks and brands, certified by the district clerk, to which certified 
list may be attached the names of such persons so authorized. (Pas. 
Dig., art. 6561.) 
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Appr. from Gillespie. Tried below before the Hon. J. 
N. Everett. 

Peter Corn was indicted for theft of a steer on 28th 
February, 1873. 

The evidence on the trial is set out in the opinion. The 
charges complained of are as follows: 

“4. All persons who are present when an offense is 
committed, and who knowingly aid or encourage its com- 
mission, are alike guilty of the offense. 

“6. The taking i3 complete when the property is re- 
duced to the actual custody of the taker, with the intent 
above mentioned. 

“7. The benefit to the taker in a case of theft may be 
any pecuniary profit which the taker gains from the prop- 
erty taken, though it may be but a small part of the value 
of the property taken.” 


Hugh Duffee, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justick.—This is an indictment 
against appellant, charging him with the theft of a steer, 
the property of one Gottlieb Fischer. 

It appéars from the evidence that the range of this ani- 
mal was on White Oak creek, in Gillespie and Kerr coun- 
ties. The animal was found in a herd of cattle, which had _ 
been gathered by appellant and others in his employ, in 
Gillespie county, and which defendant said he was gather- 
ing for Quinlan & Crawford, and was driving the herd to 
their pen, or where they herded cattle, on Turkey creek, in 
Kerr county, distant about twenty-five miles from the place 
where the steer was first seen in defendant’s possession, 
and among the cattle he was driving. The witnesses stated 
that they had seen the steer in Quinlan & Crawford’s herd 
about ten days after the time they saw him among the 
cattle the defendant was driving. 
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The appellant was tried and convicted, and fined one 
hundred dollars, and imprisoned in the county jail four- 
teen days by the verdict of a jury. Ilis niotion for a new 
trial was refused, and he appeals, and assigus as grounds 
for reversing the judgment that the court erred in the gen- 
eral charge to the jury, by which they were misled, and 
their attention called from the law governing the case, and 
that the charge was not warranted by the evidence. The 
particular portions of the charge alleged to be erroneous 
are set out in the motion for a new trial and in the assign- 
ment of errors, and will be further noticed in connection 
with the evidence before the jury. 

The general charge, apart from the portions objected to 
and assigned for error, consists principally in defining the 
offense of theft, and in stating what the State must prove 
to warrant the jury in convicting the defendant, and gen- 
eral propositions of law applicable to the case, as shown by 
the evidence. No exception was taken to the charge at 
the time it was given, nor was any charge asked by the 
defendant, as should have been done, if the charge was 
thought to be erroneous, affording the opportunity for cor- 
rection, if the court had erred. But we find no error in 
the charge, in view of the evidence adduced on the trial, 
of which appellant can complain. | 

The fourth paragraph in the charge, and which is now 
complained of, is as follows: ‘All persons who are present 
when an offense is committed, and who knowingly aid or 
encourage its commission, are alike guilty of the offense.” 

It is true, as contended, there was no charge against 
appellant and others for the alleged theft, nor was it neces- 
sary that there should have been, in order to sustain the con- 
viction against the defendant. The indictment is against 
appellant only, and the evidence shows that he and the 
parties in his employ were engaged in collecting stock for 
Quinlan & Crawford; and though the other parties may 
have been engaged in an unlawful act, for which they 
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were not indicted, appellant could not object on that 
ground. 

The court further charged the jury, that ‘the taking is 
complete when the property is reduced to the actual cus- 
tody of the taker with the intention above-mentioned.” 
This part of the charge refers to the paragraph preceding 
it, to the effect that stock running at large in the range is, 
in law, considered as in the possession of the owner, and 
the taking, as mentioned in defining theft, would be from 
the possession of the owner. It is not perceived how it 
could have misled or confused the jury, in view of the evi- 
dence before them. The steer was driven from Gillespie 
county to Kerr county, the distance being about twenty- 
five miles from the range to Quinlan & Crawford’s, where 
the animal was seen some ten days after the taking. 

It is further objected that the court charged the jury 
that ‘the benefit of the taker, in a case of theft, may be 
any pecuniary profit which the taker gains from the prop- 
- erty taken, though it may be but a small part of the value 
of the property taken.” 

The evidence leaves it uncertain as to the precise char- 
acter of defendant’s employment. The testimony of one 
witness is that he told him that he was employed by Quin- 
lan and Crawford to gather cattle for them, and not for 
himself. This witness further states that it was customary 
to make contracts for the delivery cof cattle, and gather 
them for certain pay per head, as the witness expresses it. 
One of the defendant’s witnesses says they were engaged 
about two weeks in gathering the cattle, but says nothing 
about the contract between defendant and Quinlan and 
Crawford, or the amount to be paid, or how it was to be 
paid. Neither Quinlan nor Crawford was called to testify, 
and we are left to form an opinion on defective or presump- 
tive evidence in this regard. As the custom was to pay 
for gathering stock by the head, the jury, in the absence of 
other testimony, would most probably arrive at the con- 
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clusion that the defendant was paid for his services accord- 
ing to custom, and,in that event, he was interested to 
increase the oumber, as thereby he increased his pay. This 
conclusion might have -been drawn by the jury from the 
evidence, or rather from the want of evidence, explaining 
the terms of the undertaking. The court, influenced, 
perhaps, by this consideration, very properly, as we think, 
charged the jury in the language cited. 

It was a question of fact for the jury, under the instruc- 
tions of the court, whether the intention of the defendant 
was, as charged in the indictment, to benefit himself by 
depriving the owner of his property. The jury, in effect, 
find that the felonious intent did exist; and there being 
evidence to support the finding, we cannot say that the 
court erred in overruling the motion for a new trial. 

It was not shown that Quinlan and Crawford were the 
owners of the cattle gathered by the defendant, nor that 
they set up any claim to the animal in question. The cat- 
tle were delivered in Kerr county when Quinlan and Craw- 
ford were not present; but, as the witness says, the cattle 
were turned over to the charge of their hands. It is simply 
shown that Quinlan and Crawford employed the defendant 
to gather a herd of cattle on the Perdenalis river. It does 
not appear that Quinlan and Crawford hada brand, or that 
it had been recorded as required by the statute. (1 Pas. 
Dig., chap. ‘Marks & Brands,” art. 4655.) It is not shown 
that defendant had proper authority to gather this stock, 
nor how they were to be identified, if not by the brands. 
The act “to encourage stock raising, and for the protection 
of stock raisers,” (Pas. Dig., art. 6561,) provides: “That 
any stock owner having marks and brands recorded in the 
office of the district clerk may file with the inspector of 
hides and animals a list of his recorded marks and brands, 
certified to by the clerk of the District Court, and under 
his seal, to which certified list shall be attached the names 


of any person or persons whom said stock owner may wish 
~9 
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to authcrize to gather, drive, or otherwise handle his stock ; 
and the filing of said list with the inspector of hides and 
animals shall be deemed sufficient authority to allow any 
person named in said list to gather, drive, or otherwise han- 
dle any animals of the marks and brands therein described.” 

The defendant appears from the evidence to have vio- 
lated the law and incurred its penalty without legal excuse 
or justification. 

Judgment affirmed. AFFIRMED. 





, Tuomas SANDERS v. THE STATE. 


CHARGE OF THE COURT—MURDER.—On a trial for murder, the law ap- 
plicable to the case must be distinctly set forth in the charge, whether 
asked or not; and a failure todefine murder in the second degree, in 

* acase where the jury, upon the evidence, might have found the de- 
fendant guilty of the less offense, will be cause of reversal, whether 
the instructions were asked or not. 


AppgaL from Collin. Tried below before the Hon. W. 
H. Andrews. 


Joseph Bledsoe, for appellant. 
George Clark, Attorney General, tor the State. 


Reeves, Associate Justice.—The indictment, in sub- 
stance, alleges that Thomas Sanders, on the 28th day of 
December, 1871, in Collin county, of his malice afore- 
thought, feloniously killed and murdered James Huffhines 
in the manner therein set forth. These are material alle- 
-gations to be proved by the prosecution. For the State 
it is contended that the death of Haffhines resulted from 
. the deliberate and wicked act of Sanders. For him it is 
urged that the death resulted from an accidental cause. 
To decide on the intent with which an act is done, in the 
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administration of criminal law, is often not less embarrass- 
ing to courts and juries than their decision on questions 
involving proof of the corpus delicti, and the identity of the 
prisoner, when put in issue. That the deceased came to 
his death by the act of the prisoner is not denied. When 
first questioned, his answers were evasive, but finally he 
stated to Mrs. Huffbines that he had shot her husband, but 
he said it was an accident, as she stated on a former trial, 
_as proved by other witnesses. 

The prevarication of the accused, and the motive for it, 
may have resulted either from a consciousness of guilt, or 
may have been prompted by a sense of terror arising from 
his situation, without any definite line of conduct. The 
weight of the evidence, as tending to establish either prop- 
osition, and the force of the conviction, as being either 
weak or strong, must, to a great extent, depend upon what 
may be known of the prisoner, his temperament, habits of 
life, and attending circumstances. Though collateral in- 
quiries to the main charge, they are important in searching 
for the motive, and to arrive at a just conclusion, so far as 
may be done in the light of the evidence in the case. 
Whether the circumstances explain the case satisfactorily, 
and show the act to be accidental or intentional, must be 
decided upon a careful comparison and consideration of all 
the facts in evidence. It is not intended to give a full sum- 
mary of the evidence, but so far only as may be necessary 
for the purposes of this opinion. It appears that Sanders 
was living with the deceased as a member of his family. 
On the night he was killed, Sanders told him that he had 
seen a man going across the field in the direction of the 
wheat where his horses were grazing. Sanders and the 

deceased went out of the house to see about the horses, 
Sanders taking his pistol with him. The report of a pistol 
was heard by Mrs. Huffhines a few minutes after they went 
out. Sanders returned to the house alone. His answers 
to Mrs. Huffhines’ questions about her husband were evas- 
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ive and unsatisfactory, saying he would be in after awhile; 
not to fret about him. After going out again, he returned 
to the house in five or ten minutes, and said to Mrs. Huff- 
hines, ‘This is the way I was holding my pistol (showing 
how it was) when it went off and shot Jim, (the deceased.) 
It was proved that Mrs. Huffhines testified on a former 
trial of this case that defendant told her on his return to 
the house that his pistol went off accidentally. It was 
shown that defendant and the deceased were ‘‘on the very 
best.terms,” in the language of one of the witnesses. One 
witness speaks of defendant as being a strange person; 
that he was very lively; most always singing, whistling, 
and dancing, except at times, when he would be quiet, and 
have but little to say. While in the employ of this wit- 
ness he would get up and go out of the house at night, 
saying somebody was after the horses, as he was in the 
habit of doing while living with the deceased. On the 
other hand, his statement that he saw a man going across 
the field towards the horses on the night of the killing was 
rebutted by evidence that no tracks were found next morn- 
ing when the ground was examined. | 
It will be necessary to examine the charge, and see 
whether the jury should have been instructed upon the 
degrees in murder more fully than was done in the charge 
by the court. Murder is defined by the charge, and also 
the difference between murder in the first and second de- 
grees, in the language of the statute. The court further 
instructed the jury, if they should find the defendant guilty 
of murder, to find the degree of murder and to assess the 
‘punishment, and that the punishment of murder in the 
first degree is either death or confinement in the peniten- . 
tiary for life, but fails to inform the jury of the punishment 
for murder in the second degree. The effect of the charge 
was to limit the finding of the jury to murder in the first 
degree or to an acquittal, there being no direction as to 
the penalty for murder in the second degree. Where there 
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may be a question whether the homicide was committed 
on express malice or on malice implied, it is necessary to 
explain these terms and in what the difference consists, 
and the difference between murder in the first and murder 
in the second degrees, as the penalty is different. The chief 
ingredient in malice express is the deliberately formed de- 
sign to kill another, and is proved by circumstanees attend- 
ing the act, as former hostility, a previous quarrel, a grudge 
or concerted scheme to do him some bodily harm, and the 
like. Implied malice is a conclusion of law upon the facts 
found by the jury. (Atkinson v. The State, 20 Tex., 522; 
McCoy v. The State, 25 Tex., 33; 3 Green|. Ev., § 145.) 

The punishment assessed by the jury should have re- 
spect to the degree in murder of which the defendant may 
be convicted. Murder on express malice is murder in the 
first degree, and the punishment is death or imprisonment 
to hard labor for life, in the discretion of the jury. Mur- 
der of the second degree is punished by confinement in the 
penitentiary, but may be for a shorter period than life, as 
the jury may decide. 

No instructions were asked by the defendant, nor was 
the charge as given excepted to or assigned as error, ex- 
cept in so far as it may be considered as being embraced 
in the assignment, alleging error in overruling the motion 
for a new trial, on the ground that the verdict was con- 
trary to law. And it is now insisted that the objection to 
the charge comes too late. In felony, the law applicable to 
the case must be distinctly set forth in the charge, whether 
asked or not. 

The jury not being instructed as to the punishment for 
murder of the second degree, and because the verdict of 
the jury is not satisfactory, and may have been influenced 
by the error in the charge, we are of opinion that the mo- 
tion for a new trial should have been granted. The judg- 
ment is therefore reversed and the cause remanded. 

REVERSED AND REMANDED. 
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J. L. Irnton v. Mitts AND HALBERT ET AL. 


1. INTERVENTION.—An administrator on the estate of one who had 
conveyed his homestead by deed, in which the wife had not joined, 
has no right to intervene in a suit between third parties claiming the 
land, and to assert the invalidity of the deed. 

2. ESTOPPEL—HOMESTEAD.—While a conveyance by the husband of 
the homestead, to which the wife was not a party, is inoperative to 

convey her homestead right, it estops the administrator of the 
deceased husband from asserting title as against those claiming 
under it. f 

3. PLEADING—FRAUD.—When fraud is not charged in the pleadings, it 
ean never be considered on the trial. 

4, VOLUNTARY CONVEYANCE.—A deed from one to another for whose 
wife the grantor held funds in trust for which he had not accounted, 
and which was made to satisfy the trust, cannot be regarded as a 
voluntary conveyance, and fraudulent as to other creditors to whom 
the grantor was at the time indebted. 


Apprat from Navarro county. Tried below before the 
Hon. F. P. Wood. 

This was an action of trespass to try title, brought by 
Mills & Halbert against Irion and others, to recover a trac\ 
of land in Navarro county, to which both parties claimed 
title wider Henry Griggs, in whom they agreed the title 
was vested prior to 1863. To show title in themselves, 
Mills & Halbert gave in evidence— 

1. Judgment of Bonner against Griggs, rendered by the 
District Court of Navarro county April 27, 1866, on a note 
for ten thousand dollars, dated July 3, 1860, and due Jan- 
uary 1, 1861, which was given in payment of a number of 
tracts of land which were ordered to be sold by said judg- 
ment in satisfaction of the vendor’s lien. The land in 
controversy was not one of those for which this note was 
given. 

2. Copies of order of sale, and action under it, showing 
a sale of all the lands included in the order of sale. 

3. Deed of constable for the land in controversy, in pur- 
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suance of sale under execution for balance due on judg- 
ment on the first Tuesday in June, 1868. 

Irion gave in evidence— 

1. Deed from Henry Griggs to himself, executed May 
29, 1863. The consideration expressed in this deed was 
“five dollars to me in hand paid by the said Irion, and the 
further consideration of regard, esteem, and good will, 
because of his, said lrion, being my son-in-law.” The 
declarations of Griggs were in evidence to the effect that 
he was making this deed to “reimburse Irion in part for 
funds used by him (Griggs) of the property of Griggs’ 
wife, to which the wife of Irion was entitled as one of her 
children.” 

2. Transcript of a record of the Superior Court of Han- 
cock county, Georgia, from which, with other testimony, 
it was shown that said Griggs married the daughter of one 
Sturdevant, a man of large wealth, under whose will, in 
copnection with the proceedings in said court subsequent 
to his death, it was shown that said Griggs became the 
the trustee for, and as such came into thé possession of 
some twenty-five or thirty slaves and about five thousand 
dollars in money, in which Mrs. Griggs was entitled to an 
estate for life, with remainder to her children. There was 
evidence that about the year 1845 or 1846 Griggs brought 
said property, by virtue of his possession thereof as trustee 
for his wife and children, to Texas, and settled in Grimes 
county, and with a part of the trust estate purchased a 
plantation in Grimes county. The deed evidencing this 
purchase was recorded in Grimes county in February, 
1858. It was also proved that Griggs owned, when he 
same to Texas, but little property in his own right; that 
the Grimes county place was sold for twenty-five thousand 
dollars, and from the proceeds of that sale the land in con- 
troversy in this suit was purchased; that at the ‘time of 
the conveyance to Irion, Griggs was considered solvent. 
All the debts which he seems to have owed were secured 
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by vendor’s liens upon the lands for which they were con- 
tracted. The deed to Irion was made in part satisfaction 
of the interest of his wife in the trust estate placed in 
Griggs’ hands by the decree of the court in the State of 
Georgia; other property having been conveyed by him 
to his other children for like purpose. 

On the part of Lockhart, administrator of Griggs, it was 
shown— 

1. That the homestead of Griggs and wife was on the 
Jand at the time it was conveyed to Irion. The deed was 
not signed by Mrs. Griggs, and they continued to live 
upon the land up to and at the time it was sold under 
execution to Mills & Halbert; that Mrs. Griggs died be- 
fore her husband, who died in 1871; that their children 
were at that time all grown and. married, and had home- 
steads of their own. 

Lockhart, though an original defendant, asked to inter- 
vene, and claimed, as administrator of Henry Griggs, two 
hundred acres, including the improvements, as subject to 
administration. 

The exceptions of Irion to his petition were overruled. 
-On the trial Irion proffered; in further proof that this 
land was part of the trust estate, and was purchased with 
the proceeds of the trust fund, to give in evidence the 
declarations and admissions of Griggs previous to his re- 
moval from Grimes county. He offered to show the facts 
in relation to the trust estate, and the changes in its invest- 
ment from time to time sinee it had been brought to the 
State, by frequent conversations with and the declarations 
and admissiors in respect thereto by the various members 
of the family of Griggs; all which were refused by the court. 
A jury was waived, the cause submitted to the court, 
and a judgment rendered for Mills & Halbert for all the 
land except two hundred acres, including the homestead. 
For this two hundred acres judgment was rendered in 
favor of Lockhart, administrator and intervenor. 
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The errors assigned are: 

1. Overruling objections to petition of Lockhart as in- 
tervenor. 
2. Sustaining objections to testimony offered by appel- 
lant. 

3. In rendering judgment in favor of plaintiffs and in- 
tervenor. 


Baldwin S. Moore, for appellant. 
Simpkins § Simpkins, for intervenor. 


Prendergast § Croft, for appellees, insisted that the con- 
veyance from Griggs to Irion was a voluntary conveyance, 
and fraudulent as to ereditors, Griggs being indebted at 
the time of the conveyance—citing 1 Smith’s Lead. Cases, 
43, sec. 3; Ib., 52, 53, 54; 2 Ib., 57; Rob. on Fraud. 
Conv., 13-28, 558; 1 Story’s Eq. Jur., sees. 358, 362; Ray- 
mond v. Cook, 31 Tex., 875; Cooke v. Bremond, 27 Tex., 
457; Bump on Fraud. Conv., 288-291. 


Devine, Assoctate Justice.—The appellees, Mills and 
Halbert, brought suit, by an action of trespass to try title, 
for the recovery of one thousand and fifty-five acres of 
land from John L. Irion, Lockhart, and others. 

Appellant, Irion, after a general denial, set out in his_ 
original and amended answers that the land in suit was 
conveyed to him in May, 1863, by Henry Griggs, the 
owner of the same, in satisfaction of a trust fund held by 
Griggs, as trustee for the wife of defendant, Irion, she 
being the daughter of Henry and Nancy Griggs. 

Defendant, Lockhart, as administrator of Henry Griggs, 
denied all and singular the allegations in plaintiffs peti- 
tion, and intervened, claiming two hundred acres of the 
land, with the improvements, as the homestead of Henry 
and Nancy Griggs at the time the deed in favor of Irion 
was executed, and asserting that, as Nancy Griggs had not 
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joined her husband in the deed of transfer, the same was 
null and void, and prayed a decree in his favor, as admin- 
istrator of Henry Griggs, for two hundred acres, with the 
improvements, there being no member of the family re- 
siding on or claiming or entitled to it as a homestead. 

A jury was waived, the cause submitted to the court, 
and a judgment rendered declaring the deed from Henry 
Griggs of 29th of May, 1863, as “fraudulent and void,” 
vesting the title to the land in Mills & Ilalbert, and _ re- 
serving out of the tract a homestead exemption of two 
hundred acres, with improvements, which were adjudged 
to Lockhart, as the administrator of Henry Griggs, for the 
payment of debts, if any existed, or in distribution among 
the heirs, there being no “ constituents of the family. ’ 

The defendant Irion’s motion for a new trial being over- 
ruled, an appeal was taken, and the case is now presented 
on the exceptions taken at the trial, and errors assigned. 

The first assignment of error is, “The court erred 
overruling the exceptions of this defendant to the petition 
of said intervenor, L. C. Lockhart, administrator.” The 
exception by defendant to the intervention of Lockhart 
should have been sustained. Lockhart, as the adrminis- 
trator of Henry Griggs, did not represent the estate of 
Nancy Griggs, and. should not have been heard in his as- 
sertion of a supposed right remaining in her estate; and if 
such right really existed, his demand that it be adjudged 
to him, as the administrator of Henry Grigg’s estate, ought 
not to be received. His intervention should have been 
dismissed on exceptions of defendant. There was nothing 
in his petition that gave color even to an assertion that he 
represented either the heirs, creditors, or legatees of Naney 
Griggs. 

As the administrator of Henry Griggs, he could not 
claim any more than his intestate in the two hundred acre 
homestead exemption, and Griggs could not assert any 
claim beyond his right to occupy it during his life; his 
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heirs were bound by his warranty in the deed executed 
by him. 

The administrator intervened, and the court acted on 
the belief that, as Nancy, the wife of Henry Griggs, had 
not signed the deed of conveyance to appellant, the con- 
veyance bythe husband alone was a nullity, and could not 
bar those claiming under her. While this conveyance was 
inoperative to divest Mrs. Griggs of her homestead right, 
her interest after her death vested in her husband; that it 
was otherwise with the interest of the busband, or those 
claiming under him; and his conveyance estopped his ad- 
ministrator from a recovery. (See Gould v. West, 32 Tex., 
352, and cases there cited.) And the deed being void as 
to any interest of the wife, could not affect the conveyance 
by the husband. “ But if the deed is void only against 
one of two grantors, but not as to the other, as in the case 
of a deed of the wife’s land by husband and wife, with de- 
fective privy examination, the deed will be effectual as an 
estoppel on the grantor, as to whom it was valid, though 
not as to the other.” (Bigelow on Estoppel, 285, 286.) 

There was error in the court not dismissing the inter- 
vention of the administrator, L. C. Lockhart. 

The second assignment of error, that the court erred in 
sustaining objections of plaintiff to the five several ques- 
tions propounded to the witness Andrews, is not fully 
sustained by the evidence; while the objection that ‘the 
evidence sought was hearsay is not fully supported by an 
examination of it, in connection with other evidence and 
the character of the defense. The questions put by de- 
fendant to witness, with the exception of the first, were 
open to the objection of being of a vague and indefinite 
character. ‘The substance of this evidence was, however, 
allowed to be introduced during the trial. 

The third assignment of error is: “*The ‘court erred in 
rendering said judgment herein, the same being contrary 
to law and the evidence.” An examination of the evidence 
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in the transcript shows that, Ist. Henry Griggs was admit- 
ted to be the owner of the land at the time he conveyed it 
to appellant, Irion, May 29, 1863. 2d. That William Bon- 
ner obtained a judgment against Henry Griggs in April, 
1866, and a decree ordering a sale of certain lands to sat- 
isfy the vendor’s lien. 3d. That the sale of these lands on 
which the vendor’s lien rested, not satisfying Bonner’s 
debt, an execution was levied on the thousand and fifty- 
five acres in controversy, and sold to plaintiffs for two hun- 
dred and fifty dollars, on the 2d of July, 1868. 4th, The 
evidence, shows that the deed from Griggs to Irion was re- 
corded in Navarro county nearly two years before the exe- 
eution was levied. 5th. The record from Hancock county, 
Georgia, shows that John Sturdevant, the grandfather of 
appellant’s wife, left by will one-third of his estate for life - 
to his daughter, Mrs. Nancy Griggs, with remainder over 
to her children; that Henry Griggs was authorized to sell 
property belonging to his wife and children in Georgia, to 
be invested in land and negroes for their benefit; that he 
was appointed by the proper court in Hancock county, 
Georgia, to act as the trustee of his wife and children; 
that in pursuance of the order of the chancery court, he 
gave bond, received in money and negroes the one-third 
of his father-in-law’s estate, and removed to Texas with 
his family, some money, and twenty-five or thirty negroes 
belonging to his wife and children; that Henry Griggs, at 
the time of his removal to Texas, was a man of limited 
means; that he afterwards purchased about six thousand 
dollars’ worth of land in Grimes county, which was subse- 
quently sold by him for twenty-five thousand dollars, and 
a portion of the proceeds invested in the land in suit. 7th. 
That the debts against Griggs at the time of the convey- 
ance to defendant were as follows: One to William Bon- 
ner, secured by the vendor’s lien on the property purchased 
by him; also a debt to Dagget and wife, for about fifteen 
hundred and twenty dollars, likewise secured by a lien on 
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land; and another debt of about twenty-five hundred dol- 
lars. 8th. That there were in the family twenty-five or 
thirty negroes, down to the “ break-up” or close of the war; 
that there was due to Grigys about twenty-five thousand 
dollars when the deed to the land was executed, and that 
Griggs collected the whole of it. Another witness stated 
he knew of Griggs collecting ten thousand dollars, but did 
not know what he used it for. 9th. Griggs was shown to 
be solvent when the transfer to Irion was executed. 

These facts show that if the question of fraud could have 
been presented, it was not raised by the pleadings, and 
could not form the basis, as in this case, of the judgment, 
it not having been alleged in the pleadings or shown by 
the evidence. This conveyance was not, however, and 
cannot be considered as a voluntary conveyance from 
Griggs to Irion. Irion’s wife, on the death of her mother, 
Nancy Griggs, was entitled, under the will of John Stur- 
devant, to a child’s portion of the property in which her 
mother had but a life interest, and which was represented 
and controlled by her father, as trustee for his wife and 
children. He had already, in payment of their claims, 
given three negroes and a tract of land to his other chil- 
‘dren. Mrs. Irion did not receive this (or her husband for 
her) as a gift; she received it as a creditor of Henry Griggs, 
and a creditor having as legal and a far more equitable 
right to a conveyance from him than his other creditors. 
There was no judgment against him at the'time. There 
was no lien or incumbrance upon the land, save the equit- 
able right of Mrs. Irion to claim the land as property pur- 
chased by the trustee, and paid for from the proceeds of 
her grandfather’s. estate, and to which, as one of the de- 
visees under the will, she was entitled. The plaintiffs in 
this suit were notified by the record of the deed to appel- 
lant, and by appellant’s attorney, before the sale, that it 
was the property of Irion. The authorities in support of 
the proposition that a debtor can give a preference to one 
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creditor over others are numerous and conclusive. (Me- 
Quinnay vr. Hitcheock, 8 Tex., 35; Edrington v. Rogers, 
15 Tex., 195; Hancock v. Horan, 15 Tex., 507; Baldwin 
v. Peet, 22 Tex., 716.) The judgment of the court, not 
being warranted by the law and facts of the case, is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 





JaMES P. Newcoms v. W. M. Watton. 


VERDICT.—The following verdict was rendered in a suit on a promissory 
note: ** We, the jury, find for the plaintiif, with eight per cent. in- 
terest.on note from date :*’ Held, that whatever ambiguity may have 
been in the verdict was remedied by reference to the petition in which 
the note was set forth in full. 


Error from Bexar. Tried below before the Hon. Geo. 
H. Noonan. : 


Newton, Houston § Cocke, for plaintiffs in error. 
John A. Green, for defendant in error. 


Rozerts, Curer Justice.—This is a suit on a note with 
an assignment indorsed upon it, and both of which are 
set out in the petition, The note being drawn in the or- 
dinary form, concluded with the words, “ this note bear- 
ing interest from date.” 

The only objection made to the judgment in favor of 
the plaintiff below for the principal of the note sued on, 
with eight per cent. interest from the date of the note, is 
that the verdict is too uncertain to support the judgment. 

The verdict is as follows, to wit: “We, the jury, find 
for the plaintiff, with eight per cent. interest on the note 
from date.” 
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By reference to the petition, whatever ambiguity there 
may be iu this verdict may be rendered perfectly certain, 
and on that ground it is sufficient. (Parker ». Leman, 10 


Tex., 116, 119; Wells v. Barnett, 7 Tex., 586.) 


AFFIRMED. 





Tue State v. Henry BecKNALL. 


BAIL BOND.—A bail bond which, after stating the offense with which 
the principal is charged, states the court before which, the time when, 
and the place where he is required to appear, and concludes: ‘*And 
then and there to be from term to term and day to day, and not to ° 
depart without permission of said court, or until said cause be finally 
determined,”’ is not vitiated- by an omission to require the principal 
in terms to appear and answer the accusation against him. 


APPEAL from Red River. Tried below before the Hon. 
John C. Easton. 


George Clark, Attorney General, for the State. 


Devine, Associate Justice.—This case is brought be- 
fore us by the District Attorney, on appeal from the judg- 
ment of the District Court setting aside the judgment nisi 
on the bail bond of Becknall, and quashing the bond for 
its alleged insufficiency in not being conditioned according 
to law. 

The bond sets out in its statement the substance of the 
indictment against the principal, and describes the offense 
which he is charged with, and for which the bond is given 
to secure his appearance. 

The bond is conditioned that he, the defendant, ‘‘ appear 
in person before the District Court of Red River county, 
at its next regular term, commencing on the 3d Monday 
in June proximo, to be holden at the court-house in the 
town of Clarksville, and there to be from term to term 
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and day to day, and not to depart without permission of 
said court, or until said cause be finally determined,” &e. 
It is true in this bond the condition is not in the ordinary 
form “to answer the charge preferred against him,” or 


> 


to ‘answer said charge” or “ accusation preferred against 
him;” but the statute prescribes no form to be followed 
in bail bonds. It merely states the necessary requisites 
of a sufficient bail bond. In the bond before us, the terms 
“to answer said charge,” or ‘to answer the accusation 
against him,” are not found, but their equivalent is, in the 
condition, after stating the offense charged, the court, the 
time and place where he is required to appear, “ and then 
and there to be from term to term and day to day, and 
not to depart without permission of said court, or until 
said cause be finally determined.” 

We think it is sufficiently clear what offense he is re- 
quired to answer, and that his appearance before the Dis- 
trict Court at Clarksville, in Red River county, at the time 
named, is for the purpose of answering “the accusation 
against him;”’ i. e., “the playing at a game with cards, with 
one N. R. Bagwell, in French’s grocery,” in Red River 
county. (See Goldthwaite v. The State, 32 Tex., 599.) 

There was error in setting aside the judgment nisi and 
quashing the bond, for which the judgment of the District 
Court is reversed and the cause is remanded. 


REVERSED AND REMANDED. 





Lewis WItson v. Tue Strate. 


1. OPINION OF NON-EXPERT WITNESS.—It is error to admit in evidence 
the opinion of a witness ignorant of anatomy,as to the sex of a per- 

- son from an examination of the skeleton. 
2. EXPERTS—IDENTITY.—To secure the best evidence of identity, phy- 
sicians or persons skilled in anatomy—experts—should be called ; 
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and unless called, and when the opinions of others have been ad- 
mitted, the error is ground of reversal. 

3. See testimony held insufficient proof of the corpus delicti in a trial for 
murder. 


AppraL from Robertson. Tried below before the Hon. 
J. B. Rector. 


William H. Hamman, for appellant. 
George Clark, Attorney General, for the State. 


GouLp, AssociaTE Justice.—Lewis Wilson was tried at 
the February term, 1874, of Robertson county District 
Court, on an indictment charging him with the murder of 
his wife Jane; was convicted of murder in the first de- 
gree, the punishment affixed being death. The evidence 
adduced will only be so far presented as is deemed neces- 
sary to show the grounds and extent of our decision. 

In August or September, 1873, Jane Wilson disappeared 
from her home. There is some evidence that she said she 
was going to her “people,” and, so far as the evidence dis- 
closes, the fact of her disappearance did not at the time 
lead to any investigation. In December following a skel- 
eton was found in a thicket in the woods, about half a mile 
from defendant’s house. Sharper Haley, ‘‘an old colored 
man,’ who found the skeleton whilst following some wild 
turkeys, testified that the flesh was off the skeleton, which 
looked as if the dogs or wolves had been eating the body, 
but the bones were still held together by the sinews, and 
it “still smelt.” No “clothing or hair’ was found about 
it, nor anything except the skeleton itself. The skull was 
broken in just above the ear in a round hole, which some 
witnesses say looked to have been done with a hammer or 
the eye of a hatchet. Haley says the skeleton was. broad 
across the hips and about five feet high. Another freedman 
says the skeleton was a large one, and was the skeleton of a 
woman, but does not state how he knew the fact. 


21 
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There was evidence that Jane Wilson was a fleshy wo- 
man, of large frame, and that she had a front tooth miss- 
ing. One witness says that she had both an upper and 
lower front tooth missing. Beyond the fact that Jane 
Wilson had one missing front tooth, and that there was ¢ 
missing front tooth in the skeleton, the witnesses do not 
agree in their statements. W.J. Griffin, a white man, tes- 
tifies that Jane Wilson had an upper front tooth missing; 
that he examined the skeleton carefully to deterraine if it 
was the skeleton of Jane Wilson, and that there was an 
upper front tooth out in the jaw of the skeleton. Jane 
Kelley swears that she looked at it good, and says, with 
great emphasis, that she is certain the tooth missing was 
in the lower jaw. Haley locates the missing tooth first in 
the lower jaw and then in the upper jaw. Griffin also 
swears that he could not say positively, but believes it was 
the right front tooth that was out. He says, “The gum 
had grown over the hole the tooth came out of, and this 
was apparent also in the skull when I examined it; there 
were some of the teeth missing, but the holes were appar- 
ent in the gum, except in the case of the tooth in front.” 
An inquest is twice alluded to in the testimony, but no 
witness testifies that he participated in it, nor was there 
any testimony of any physician or any person skilled in 
anatomy who had examined the skeleton. 

After the verdict there was a motion for new trial, sup- 
ported by the affidavit of two physicians that, in their opin- 
ion, “A person unacquainted with the science of osteology 
or the anatomy of the human system, could not distinguish 
the difference, and would not be able, upon examination, 
to decide whether a skeleton was that of a male or of a 
female; that in cases of female skeletons, where they have 
not borne children, it is exceedingly difficult for physi- 
cians to distinguish skeletons of large females accustomed 
to labor from those of delicate males unaccustomed to 
labor. 
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It was necessary for the prosecution to identify the 
skeleton found as the remains of Jane Wilson. Until her 
death was established, the conviction of Lewis Wilson 
“would not be warranted, though there were evidences of 
his conduct exhibiting satisfactory indications of guilt.” 
(3 Greenl. Ev., § 131.) 

Direct proof of the identity of the remains found as 
those of Jane Wilson was, from the nature of the case, 
impracticable. The attempt was to prove that the sex and 
size of the skeleton corresponded with hers, and that there 
was 2 missing tooth in each exactly in the same place, and 
presenting in the jaw of the skeleton the appearance, as to 
its socket and surroundings, to be expected in the jaw of 
Jane Wilson, and from these circumstances to establish 
the identity. If it be granted that these facts, when estab- 
lished, would show the identity with sufficient certainty, 
the inquiry would still remain, Were the facts themselves 
sufficiently proven by competent evidence? It is said 
“that each fact necessary to the conclusion must be dis- 
tinctly and independently proved by competent evidence, 
and by the same weight and force of evidence as if each 
one were the main fact in issue.” (Comm v. Webster, 5 
Cushing, 317, as cited in Henderson v. State, 14 Tex., 512.) 
This rule would apply to the fact of the correspondence of 
the missing tooth or teeth, sockets, &c., with full force ;. 
and just in so far as sex and size were material facts to be 
shown, it would apply to them. They certainly are mate- 
rial, unless the identity is sufficiently proven by the other 
facts. Greenleaf says: ‘*When only mutilated remains 
have been found, it ought to be clearly and satisfactorily 
shown that they are the remains of a human being, and of 
one answering to the sex, age, and description of the de- 
ceased.” (Sec. 133, vol. 3.) It is also said: “In exam- 
ining skeletons, great attention should be paid to their 
anatomical characteristics, upon which the important facts 
of the age and sex of the person depend, as these may be 
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decisive of the whole case in favor of the accused.” (Bur- 
rill on Cir. Ev., p. 681.) 

In the case before us the evidence does not show that 
the skeleton wus examined by any one skilled in the anat- 
omy of the human frame, and capable of giving an opinion 
as to its sex or age. No physician or other scientific per- 
son testified as to the correspondence of the jaw of the 
skeleton, even as exhibited in the evidence of Griffin, with 
the appearances to be expected in the jaw of Jane Wilson. 
Surely, if there was an inquest, some physician was called 
in to examine the remains. If so, he did not testify on the 
trial. 

A witness who, it is fair to assume, is unskilled in anat- 
omy, swears that it was the skeleton of a woman. The 
affidavit of physicians filed with the motion for new trial 
tells us that such a person would not be able to distinguish 
the sex of a skeleton. It follows that not only did this 
witness testify as a fact to that which could only be a mat- 
ter of inference or opinion, but that, even considered as an 
opinion, his testimony was inadmissible without evidence 
of knowledge of anatomy. 

Another witness fixes the size of the skeleton at five feet. 
Jane Wilson was proved to be a large woman, and we 
know that the average height of women is several inches 
more than five feet. (Beck’s Med. Jur., vol. 2, p. 29.) 

A proper examination by witnesses skilled in human 
physiology would have enabled the prosecution to show by 
competent testimony not only the sex and size of the skel- 
eton, but also its approximate age, and, perhaps, whether 
it was of the white or black race. (Wharton & Stible, vol. 
2, p. 1, sees. 287, 289, 296; Beck’s Med. Jur., vol. 2, p. 28, 
et seq.) 

If no such examination has ever been made, it may uot 
yet be too late to supply the neglect. Surely, in cases 
affecting human life, no effort should be spared to establish 
the truth with all practicable certainty. It was said by 
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Justice Wheeler, in the case of Cooper v. State, 19 Tex., 
448, that in cases “depending wholly upon circumstantial 
evidence, the mind seeks to explore every possible source 
from which any light, however feeble, may be derived; and 
in such a case it is peculiarly proper that the jury should 
have before them every fact and circumstance, however 
slight, which may aid them in coming to a satisfactory 
conclusion.” The relaxation of the rule requiring the body 
to be identified by direct evidence before a conviction of 
murder will be supported, has grown out of the necessity 
of the case, and should not be unnecessarily extended. 
We cannot sanction the apparent neglect in this case either 
to hold an inquest, with proper care and assistance, or to 
use any effort to make the examination then had available 
on the trial. 

It is not intended to express any opinion as to the weight 
or effect of the evidence adduced on the trial. 

We think the court erred in refusing a new trial: Ist. 
Because improper evidence had been allowed to go to the 
jury. 2d. Because it was apparent that the corpus delicti 
was not established by the most satisfactory evidence at- 
tainable. 

The objection is made that there is a discrepancy be- 
tween the evidence and the charge in the indictment, as to 
the nature of the wound and the instrument with which. 
it was inflicted. We think the record does not support 
this objection. 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 
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Cates PenpDArvis, ADMINISTRATOR, V. FRANK GRayY. 


1. FRAUD—CANCELLATION OF DEED.—That the vendor represented 
that the land sold was upon a certain creek, the purchaser wanting 
to buy the land for a stock ranche, which was known by the vendor, 
when, iin fact, the Jaud was not upon that or any other creek, had 
no water on it, and was worthless for a stock ranche, is sufficient 
ground to set aside the sale at suit of the vendee, although the ven- 
dor made the statement in ignorance of the truth, and had been un- 
willing to enter such description in the warranty clause of the deed. 

_ 2. WHEN EXCEPTIONS CONSIDERED AS WAIVED.—Exceptions to the 

admission of evidence, though properly taken, when not noticed in a 

motion for new trial nor in assignments of error, will be regarded 

as waived. . 


Appeal from Bell. Tried below before the Hon. J. P. 
Osterhout. 

On the 3d day of April, 1871, Frank Gray, desiring to 
establish a stock ranche in San Saba county, purchased 
from Henry Pendarvis the Carl Weise 640-acre survey, for 
which he paid $640. The record discloses that, previous 
to Gray’s purchase, he had been in San Saba county, and 
finding a tract of land which suited him crossing Chero- 
kee creck, and having certain improvements upon it, he 
was informed by the witness White that Henry Pendar- 
vis claimed to own it; that he then inquired of Pendarvis, 
who told him it was his tract, and took him and the wit- 
ness N. C. Edwards to a map on which Cherokee creek 
was delineated, and, pointing to a bend of the creek, stated 
that it was the exact locality of his land; that relying upon 
the integrity and representations of Henry Pendarvis, he 
purchased the land and paid him his price for it; that upon 
going upon the land afterwards to oecupy it, he found that 
Pendarvis had no title to the land intended to be purchased, 
and that the tract owned by Pendarvis, and which his deed 
conveyed, was utterly worthless. Upon the discovery of 
these facts he endeavored to get Pendarvis to rescind the. 
trade, and, upon his refusal to do so, instituted this suit 
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against him on the 23d day of September, 1871. Henry 
Pendarvis dying pending the suit, Caleb Pendarvis, his 
father and administrator, became a party defendant. 

Trial, verdict, and judgment for plaintiff at the March 
term, 1873. 

The first instruction asked by appellant, the refusal to 
give which is assigned as error, is as follows: ‘* When par- 
ties have deliberately put their agreement into writing in 
such terms as import a legal obligation, without any un- 
certainty as to the object or extent of such engagement, it 
is conclusively presumed that the whole engagement of the 
parties, and the extent and manner of their undertaking, 
was reduced to writing, and all oral testimony of a pre- 
vious colloquium between the parties, or of conversations 
or declarations at the time when it was completed or after- 
wards, as it would tend in many instanees to substitute a 
new and different contract for one which was really agreed 
upon, to the prejudice possibly of one of the parties, can- 
not be admitted to affect the written contract between the 
parties.” 


McGinnis & Lowey, for appellant. 
Peeler & Fisher, also for appellant. 
AX. B. Saunders, for appellee. 


Devine, Associate Justice.—Appellee brought suit in 
the District Court of Bell county, at the October term, 1871, 
against Henry Pendarvis, alleging that he purchased, in 
April, 1871, from Pendarvis six hundred and forty acres 
of land on Cherokee creek, in San Saba county; that de- 
fendant falsely-represented the creek to run through the 
land; that it embraced a fertile valley, was every way suit- 
able for a stock ranche, and embraced certain improvements, 
&c.; that these representations were false and fraudulent; 
that the land was unfit for a stock ranche, and that it was 
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uot on or connected with the creek or any water. Plain- 
tiff prayed for a judgment rescinding the contract, and 
for recovery of the amount of purchase money paid; with 
interest. 

The defendant answered with a general denial, and among 
other defenses set up the fact that, before selling the land, 
he, defendant, stated to plaintiff that if he would delay the 
trade and give him time he would have the land surveyed 
and the corners designated and marked, by which plaintiff 
could ascertain for himself the position of the land; that 
plaintiff would not consent to the postponement of the 
trade, but insisted on consummating the trade for said 
land, which was done by defendant making plaintiff 
deed for the land, receiving from him six hundred gold 
dollars, &e. 

At a subsequent term of the court, the death of defend- 
ant being suggested, his administrator (appellant) having 
been made a party, there was a trial, and a verdict for 
plaintiff for the amount of purchase money and interest, 
with cancellation of sale, and judgment accordingly. A 
motion by appellant for a new trial being overruled, the 
case on appeal is presented for our revision on the follow- 
ing assignments of error: 

“Ist. The court erred in the instructions given to the 
jury, by which the jury were misled. 

“2d. The court erred in refusing to give the instructions 
requested by the defendant. 

“3d. The verdict of the jury is contrary to law and 
unwarranted by the evidence.” 

The facts detailed as evidence show conclusively that 
plaintiff intended the land, when purchased, for a stock 
ranche; that he required a tract with water upon it; that he 
believed the tract purchased had water (Cherokee creek) 
upon or running through it, and that it contained a valley 
on the creek of good land. Theevidence further shows that 
the tract is not on “or near the creek,” being several hun- 
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dred yards from it; that it has no water on it; that it is 
worthless. The evidence shows that the sale was made and 
money paid in April, 1871, and this suit brought in Octo- 
ber of the same year. The evidence does not sustain the 
charge that defendant’s intestate acted with the fraudulent 
intent to deceive or overreach the plaintiff. There is evi- 
-dence, however, that plaintiff made the purchase mainly 
on the representations of defendant that the land was on 
Cherokee creek, in San Saba county. The fact that de- 
fendant may have (and it is believed did) innocently re- 
presented the land to be on Cherokee creek still leaves 
him liable for the legal consequences of his statements. 
They are the same as if théy were made with the intention 
to deceive. (Haldeman v. Chambers, 19 Tex., 1.) 

Under the head of mistake, Mr. Story says: ‘There isa 
very striking case coming under the head.of mutual mis- 
take, where the vendor of land, in pointing out to the pur- 
chaser the boundaries of the land which he proposed to 
sell, innocently represented it as being in a different place 
from that in which it in fact was, and as being of a different 
quality and value from the truth. The court set aside the 
purchase made on the faith of these statements, although 
not fraudulently made.’’ (1 Story’s Eq. Jur., 129.) The 
same author, under the head of actual fraud, p. 199 of 
saine work, states the rule as to what would be considered 
fraud, and would entitle a party to relief, “Not but that 
misrepresentation, even in a matter of opinion, may be re- 
lieved against as a continuance of fraud in cases of pecu- 
liar relationship or confidence, or where the other party 
has justly reposed upon it, or has been misled by it.” In | 
this case the evidence, we think, shows that the plaintiff 
reposed confidence in and was misled by the statements of 
his vendor. The price paid, the evidence of the witness 
Edwards as to the statements of the vendor, and particu- 
larly as to the explanation given for his erasure of the 
descriptive words in the warranty clause of the deed, 
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prove this. The evidence of the surveyor of San Saba 
county, and of the witness White, residing in the vicinity 
of the land sold, prove alike its position as regards Cher- 
okee creek and its utterly valueless character as a place 
for a stock ranche. 

The record shows that suit was brought for a rescission 
of the sale at the first term of the court after the purchase 
was made; and we think these facts and the law applica- 
ble thereto justified, on the plainest principles of equity, a 
cancellation of the deed, a rescinding of the contract, and a 
return of the purchase money with interest. This leaves the 
parties in the position in which they stood towards each 
other before the sale was completed; the estate of Henry 
Pendarvis receiving back the land as he sold it; the plain- 
tiff receiving back his purchase money with interest. It 
is true the evidence of the district clerk (Leach) shows that 
Henry Pendarvis desired the trade to be postponed until 
he could have a survey of the land made, the. corners 
raarked, and its true position ascertained, and that he so 
informed plaintiff, but that plaintiff desired the consum- 
mation of the trade without delay. The witness Edwards 
contradicts this statement; says he did not hear it, and 
‘he is satisfied if anything of that kind had been said he 
would have heard it.” This conflict of testimony it was 
the province of the jury to examine and decide upon. They 
have done so. Having decided, and there being evidence 
upon which their verdict can rest for its support, we do 
not believe that it is our duty to interfere with the verdict, 
and we see no error in the finding. 

We do not find any error in the charge of the court; 
neither was there error in refusing to give the instructions 
asked for by defendant. The point was inapplicable to 
the pleadings and evidence of this case. The charge was 
fraud and misrepresentation by defendant, and evidence 
was admissible to show what was said before and at the 
time of the trade. All of the law applicable to the case 
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contained in the second instruction asked by defendant 
had been given in the general charge of the court. If 
the charge of the court is open to objection and strict crit- 
icism, it is on the ground of being more favorable to the 
defendant in its last paragraph than the facts warranted. 
A bill of exceptions was taken during the trial to the 
admission of the plaintiff as a witness on his own behalf. 
There was manifest error in admitting the plaintiff to tes- 
tify in his own behalf. Under the act of 19th May, 1871, 
(Pas. Dig., art. 6827,) no right is given, but there is an 
absolute prohibition against plaintiffs or defendants being 
allowed to testify in suits against executors or adminis- 
trators, as to any transaction with or statement by the 


deceased, “unless called to testify thereto by the opposite ’ 


party, or required to testify thereto by the court.” 

How far this statement of plaintiff may have influenced 
the jury we cannot say; but the objection raised in the ex- 
ception was not referred to in the motion for a new trial, 
and it is not assigned as error. It not being assigned as 
error, it must be considered as waived; and, according to 
rule 22d of this court, (32 Tex., 812,) it will not be noticed. 
(Pas. Dig., art. 1581; Steen v. The State, 27 Tex., 88.) 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 





Sopnta Matuews v. Cris MATHEWS. 


DIVORCE—EVIDENCE.—In suits for divorce, the confessions of defendant 
are entitled to no weight whatever in determining upon the merits 
of plaintiff's case, and the decree of the court must be rendered upon 
full and satisfactory evidence, independent of the confession or 
admission of either party, and upon the verdict of a jury. 


AppgaL from Fayette. Tried below before the Hon. 
I. B. McFarland. 
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J. R. Burns, for appellant. 


Reeves, Assoorate Justice.—On the 2d January, 1872, 
appellant filed a petition in the District Court of Fayette 
county, praying to be divorced from her husband, Cris 
Mathews, alleging against him, as grounds for the divorce, 
personal abuse and ill treatment without eause or justifi- 
cation; that on or about the Ist of June, 1870, her hus- 
band aceused her of adultery, and illegally and infamously 
beat and bruised her, throwing her down on the ground 
and striking her with his fist and kicking her with his feet 
until other persons forced him away, cursing her, and say- 
ing he would leave and never live with her again, &e. 

The defendant accepted service, confessed the truth of 
the facts stated in the petition, and asked that judgment 
be rendered as prayed for in favor of plaintiff. On the 
trial the jury returned a verdict for plaintiff, and say in 


the verdict that they find that the allegations of abuse and 


desertion as set forth in the petition are true, and there- 
upon the court entered a decree dissolving the bonds of 
matrimony between the parties. After the decree was 
rendered, the defendant appeared by attorney and moved 
the court to arrest the judgment for the following reasons: 

1. That the allegations in plaintiff’s petition in regard 
to a series of studied vexations and deliberate insults and 
provocations, were not sufficiently charged to entitle her 
to a divorce. 

.2. That the proof of plaintiff did not show that any 
series of studied vexations had ever been offered by de- 
fendant to plaintiff, as contemplated by law, to entitle the 
plaintiff to a divorce. 

3. That the verdict of the jury was not in response to 
plaintiff’s petition, because it stated that the allegations in 
regard to abuses and abandonment were true, when plain- 
tiff did not allege or prove that defendant had abandoned 
her three years before filing this suit. 
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Giving the motion in arrest of judgment the effect of a 
general demurrer sustained to the petition, the question 
would be whether the petition disclosed a ground for the 
divorcee. Some of the allegations are vague and indefinite ; 
and the alleged abandonment being for a shorter period 
than prescribed by the statute as a ground for divorce, it 
was insufficient. 

There are, however, other averments of alleged facts 
which, if proved to the satisfaction of the court, would 
doubtless entitle the plaintiff to the relief sought by her 
petition. The confession of the defendant was entitled to 
no weight whatever in deciding upon the merits of the 
plaintiffs case. The decree of the court, as provided by 
the statute, “shall be rendered upon full and satisfactory 
evidence, independent of the confession or admission of 
either party, and upon the verdict of a jury affirming the 
material facts alleged in the petition.” The verdict of the 
jury is certainly not responsive to all the grounds of com- 
plaint set up in the petition, but is limited to the abuse 
and abandonment. It may, however, be said that the 
abuse as complained of in the petition is the material fact, 
and may constitute a good cause for the action: It is not 
intended to test the sufficiency of the motion for the arrest 
of judgment by the evidence, but these remarks are made 
to prevent any possible misapprehension in a future trial 
of the case, as the appeal will have to be dismissed for 
want of a final judgment. The court sustained the de- 
iendant’s motion to arrest the judgment, to which plaintiff 
excepted and gave notice of appeal; but no judgment was 
entered up against plaintiff dismissing or otherwise dis- 
posing of the case, nor did plaintiff ask leave to amend or 
seek to have another trial of the cause pursuant to the 
statute. The statute provides: “When any judgment shall 
be arrested or set aside, the court shall allow the proceed- 
ings in which the error was to be amended in all cases 
where the same amendment might have been made before 
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trial, and the cause shall again proceed according to the 
practice of the court; but the party in whose proceedings 
the first error was committed shall pay the costs incurred 
thereby.” 

APPEAL DISMISSED. 





Dantet Gorns v. Tue State. 


e 


1. NEW TRIAL.—An application for new trial, based on newly-discov- 
ered testimony, must show that it is material and likely to affect the 
verdict, and must show due diligence or excuse want of diligence to 
obtain it on the trial. 

2. ALIBI.—It seems that a defendant cannot excuse want of diligence 
in obtaining evidence to prove an alibi. 

3. WITNESS UNDER THE RULE.—It is within the discretion of the Dis- 
trict Court to permit a witness who had been under the rule, and 
who had been discharged and had been at large, to be recalled to 
explain his testimony. 


Apprat from Fayette. Tried below before the Hon. I. 
B. McFarland. 


R. H. Phelps and W. H. Ledbetier, for appellant. 
Brown, for the State. 


Goutp, Associate J usTIcE.—On the morning of October 
8, 1873, before daylight, William Neese was killed by some 
one who had burglariously entered his storehouse at Round 
Top, in Fayette county. The appellant was tried under an 
indictment charging him with this murder, was convicted 
of murder in the first degree, and his punishment fixed at 
imprisonment for life. The leading question in the case 
is, whether the evidence sufficiently identifies the defend- 
ant as the murderer, and, as growing out of that, whether 
his application for a new trial should have been granted. 

We have given the evidence and the record a careful 
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and pretracted examination, and find nothing to justify us 
in saying that the court erred in refusing the new trial. 
It is not deemed necessary to discuss the evidence. It was 
mainly circumstantial, and was, we think, sufficient to jus- 
tify the verdict, although there was evidence for the defense 
tending with some force to establish an alibi. The applica- 
tion for a new trial was supported by the affidavit of Alex- 
ander Campbell, tending also to establish the alibi. It fails, 
however, to allege facts inconsistent with defendant’s guilt. 
That He saw defendant at preaching in Grimes county every 
Sunday in September and October might be true, and yet 
he might have committed the murder on Thursday, and 
might, for such is the theory of the prosecution, have com- 
mitted a burglary in Fayette county on Wednesday night 
preceding. That he did not sce any fresh sears during that 
time on defendant’s forehead might be true, and yet the 
sears have escaped his attention, although he thinks he 
would have seen them if there. But aside from this, no 
sufficient diligence or excuse for the want of diligence is 
shown in regard to the evidence of Campbell or some one 
else to establish-the alibi. It must have been known to 
defendant, from the time of his arrest, that it was all im- 
portant. We know no rule of law which would justify the 
court in reversing this cause to give defendant an oppor- 
tunity to procure evidence which he simply neglected to 
use proper diligence to have on the trial. It is also as- 
signed for error that several charges asked were refused. 
We think that, in so far as they were material, they were 
substantially given by the court. The charge of the court 
is sufficiently full, and embodies in a concise form and in 
plain language the law of the case. It is farther assigned 
as error that the court erred in allowing a witness for the 
State to be recalled after he had been discharged from the 
rule, not for the purpose of rebutting any testimony, but of 
explaining his first statements. 

‘The bill of exceptions shows that the witness had to 
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be examined through an interpreter, and the interpreter 
stated, in open court, after the witness left the stand, that 
he thought the witness had been misunderstood. The bill 
of exceptions further stated, as a ground of objection to the 
recall of this witness, that he had been talked with after 
his first examination; but the statement is neutralized by 
the explanation of the presiding judge, that he knew noth- 
ing about the witness having been talked with. 

The whole subject of the manner in which witnesses are 
to be kept whilst under the rule, the effect of a breach of 
the rule, and the reintroduction of witnesses after having 
been examined and discharged, is so much within the dis- 
cretion of the presiding judge, that only in cases of its 
plain abuse will this action be revised. (Pas. Dig., arts. 
3047, 3048, 3049; 1 Green]. Ev., § 432; 1 Bish. Cr. Prac., 
secs. 1086-1089, and references.) 

We think, under the circumstances of this case, when it 
appeared, by the suggestion of the interpreter, that the 
witness had failed to make himself understood, it was 
proper for the court to allow him to be reintroduced. 

We find ‘no error justifying us in reversing the case. 
The judgment is therefore affirmed. 

AFFIRMED. 





M. E. Rioney v. Sinas HARE ET AL. 


1. HOMESTEAD—WHEN COMMUNITY NOT SUBJECT TO FORCED SALE 
TO SATISFY DEBTS ON DIVORCE OF THE OWNERS.—Judgment was 
rendered divorcing A from his wife, B, and directing the sale by a 
commissioner of the land described as a homestead and as commu- 
nity property, and directing the partition of the proceeds between 
Aand B. Another judgment was rendered on the same day by the 
same court in favor of D and against A, on a community debt owing 
by A, and the land described in the divorce judgment as a home- 
stead was levied on and sold under execution by the judgment 
creditor, on the same day that the same land was sold by the com- 
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missioner. In a controversy between the purchasers at the two 
sales which involved the title, it was held, that being community 
property, if not a homestead, the land was liable to payment of 
community debts contracted before the institution of the suit for 
divorce. 

2. If the property was a homestead, it was not subject to forced sale, 
and a ereditor could have no ground to complain that the court 
decreed the sale and distribution between the parties entitled to it. 

3. It was error to exclude evidence offered by the purchaser at execution 
sale to show that the land was not a homestead. 


ApprAL from Cooke. Tried below before the Hon. C. 
C. Binkley. . 


W. O. Davis, for appellant. 


Walton § Green, for appellees. 

1. The suit for divorce, Jennie Crutcher v. George H. 
Crutcher, in which the decree offered by plaintiffs was 
rendered, was a proceeding in rem, and from its inception 
all the property of the conjugal copartnership passed in 
custodia legis, whether homestead or otherwise. The writ 
of sequestration or injunction would lie to prevent its 
waste, injury, or alienation. (Freeman on Judg., p. 9, §§ 
513, 610: Pas. Dig., arts. 3454, 3457, 3458.) 

2. The parties litigant having by their agreement waived . 
the statutory provision taking from the court the power of 
divesting real estate, and agreeing that their joint or com- 
mon title should be passed through the court, the pur- 
chaser of the property took good title against the world, 
provided the parties, Crutcher and wife, had title, and for 
the purposes of this inquiry their title is undisputed. 

3. It cannot avail appellant to say that the judgment of 
Richey v. Geo. H. Crutcher attached as a lien on the real 
estate of the community in the county, and, as such lien, 
was entitled to priority over the decree in rem entered on 
the same day of rendition of said judgment ordering sale 
of the property; for, aside from the question of homéstead, 
viewing the proceeding simply as one of partition, the judg- 
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ment lien could not attach, and the remedy for the enforce- 
ment of a valid claim against the property undergoing par- 
tition in the court was by application to have the proceeds 
of sale in the hands of the commissioner applied. (See 
Cradlebaugh v. Pritchett, 8 Ohio, 646.) 

Ample time was had for process against the commis-— 
sioner before time of sale, and if the judgment was a valid 
claim against the funds in his hands arising from the sale 
of the property, its establishment and collection as such 
had been an easy matter. 

4. But the judgment or decree in evidence raises the 
property in litigation out of the pale of ordinary property, 
and declares it homestead, and so great is the verity of judg- 
ments that no collateral attack can be made uponit. (Free- 
man on Judgments, p. 352, § 416.) 


Reeves, Associate Justice.—This is an action brought 
by appellees against appellant to recover two lots of ground, 
described as lots Nos. ‘6 and 7, in block No. 15, situated in 
the town of Gainesville, in Cooke county, and damages for 
the alleged trespass. 

The defendant answered, pleading not guilty. After 
several amendments by plaintiffs, the cause was tried by a 
jury, and resulted in a verdict in favor of plaintiffs for the 
lots and $89 00 as rent for use and occupation. Both par- 
ties claim title under G. H. Crutcher. On the 30th day of 
April, 1873, the District Court of Cooke county rendered 
a judgment dissolving the bond of matrimony between | 
Jennie Crutcher and said G. H. Crutcher. This jadgment 
directs, in accordance with an agreement filed by the par- 
ties, that said lots, describing them as community property, 
and as being the homestead of the parties, should be sold 
as under execution, appointing J. E. Wheeler commissioner 
to make the sale and convey to the purchaser, and instruct- 
ing him, after paying costs and expenses, to pay the bal- 
ance ofthe proceeds of the sale to Jennie and G. H. 
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Crutcher in equal parts, Appellees claim as purchasers 
at Wheeler’s sale, and under his deed, which they intro- 
duced on the trial, and proved payment of the purchase 
money. They also proved the value of the rents and profits. 

On the same day the lots were ordered to be sold and the 
proceeds divided between Jennie and G. H. Crutcher, to 
wit, on the 30th day of April, 1873, the appellant, M. E. 
Richey, recovered a judgment against said G. H. Crutcher 
for $365 20, with execution in the usual form. Execution 
having issued on this judgment, it was levied by the sheriff 
on said lots Nos. 6 and 7, and they were sold on the first 
Tuesday in June, 1873, when the plaintiff in the execution, 
Mrs. Richey, became the purchaser, the amount of her bid 
being entered as a credit on the execution, and thereupon 
the sheriff conveyed to M. E. Richey all the right and title 
of G. Hl. Crutcher in the lots. Both sales were made on 
the same day, (the first Tuesday in June, 1873,) but the 
sheriff’s sale was prior to the commissioner’s sale, and ap- 
pellees were notified of appellant’s title at the time they 
purchased, as appellant offered to prove on the trial. Ap- 
pellant further offered to prove that the land in controversy 
was not the homestead of Jennie and G. H. Crutcher, and 
had never been their homestead, but was community prop- 
erty, and that the judgment of M. E. Richey against G. H. 
Crutcher was for a community debt. This evidence, and 
the title under which appellant claimed, was ruled out by 
the court, on objection being taken thereto by appellees 
on various grounds. 

1. The judgment offered by the plaintiffs cannot be at- 
tached collaterally. 

2. Defendant is a privy in estate with Crutcher, and 
bound by the recitals in the judgment offered by plaintiff. 

3. The defendant had no pleadings under which the evi- 
dence could be admitted. 

4. The commissioner, Wheeler, acted under the authority 
of the court, and cannot be attacked collaterally, and is 
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conciusive, and there was no pleadings of defendant for 
that purpose. ‘oo 

5. Crutcher could have no right to sell the homestead, 
aud the judgment offered by plaintiff is a proceeding 
in rem. 

It will be seen that the title under which the parties sev- 
erally claim depends, on the part of the appellees, on the 
merit and force of the judgment rendered in the suit of 
Crutcher against Crutcher, and, on the part of the appel- 
lant, ou her judgment against G. H. Crutcher, and on the 
evidence she proposed to introduce in addition to the judg- 
ment, execution, and sale under which she claims. The 
judgments were rendered on the same day, and the sales 
under which the parties claim in opposition to each other 
were made on the same day: and if appellee’s title was su- 
perior to that of appellants, it must be so on some one or 
more of the grounds on which the evidence of her right 
was excluded from the jury. Appellant was not a party 
to the judgment of Crutcher v. Crutcher, and, however 
conclusive it may be as between the parties to it, certainly 
it cannot be held to be conelusive on her. Her judgment 
was a lien on the real estate of the defendant in the county 
where it was rendered, if not exempt from execution, and 
it cannot be supposed that Crutcher and wife could defeat 
the payment of this debt by an agreement to divide the 
community property or its proceeds between themselves, - 
It is not shown that the debt was contracted after the suit 
for divorce was brought, so that the community estate 
would not be liable for its payment, but, on the contrary, 
appellant offered to prove that her judgment was for a 
community debt against Crutcher and wife. The divorce 
could not have the effect to vest in the husband and wife 
the community estate, to the prejudice of a creditor holding 
a debt against the community, unless it was the homestead 
or other property exempted from the payment of debts. 
The division of the property between the husband and wife 
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was an incident to the divorce, and was authorized by the 
statute, yet it must be done in subordination to the rights 
of creditors having claims on the community property, and 
which may be liable for debts. If it be the homestead, it 
is not subject to forced sale, and a creditor could have no 
ground to complain that the court decreed the sale and 
distribution of the proceeds between the parties entitled to 
it. The decree directing the. sale of the lots added nothing 
to the title of Crutcher and wife. Their rights were as per- 
fect before the sale as after it was made. It was made at- 
their instance, for the purpose of dividing the property or 
its proceeds, and could have no effect beyond that purpose, 
and could not defeat the right of M. E. Richey, who was 
not a party to that proceeding, to enforce a sale under her 
judgment and execution. Whatever privity may exist be- 
tween M. E. Richey and G. H. Crutcher grows out of her 
purchase at the sheriff’s sale, and his deed for the lots, and 
not the payment between Crutcher and wife. The action 
was trespass to try title, and under the plea of not guilty 
the defendant was entitled to introduce the evidence which 
was excluded by the court. The real question at issue be- 
tween the parties, and on which their rights depend, is 
whether the lots were or not the homestead of Crutcher 
and wife. If they were, they were not subject to forced 
sale under M. E. Richey’s judgment and execution. If 
the lots were not the homestead, and the judgment of M. E. 
Richey was for a community debt, as contended by her, 
they were subject to sale in payment of the debt. It fol- 
lows from the views here expressed that there was error in 
excluding the evidence offered by appellant, for which the 
judgment will be reversed and the cause remanded for 
another trial. ; 
REVERSED AND REMANDED. 
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Barnes v. Tue Stare. 


1. CIRCUMSTANTIAL EVIDENCE.—1T'o justify a conviction on circum- 
stantial evidence alone, the facts relied on must be absolutely in- 
compatible with the innocence of the accused, and incapable of 
explanation upon any other reasonable hypothesis than that of 
guilt. 

2. EVIDENCE.—In a case where conviction is sought on circumstantial 
evidence alone, every circumstance which may tend, though slightly, 
to support the consistency and probability of a statement made by 
the accused, should be permitted to go to the jury. 


AppeaL from Harrison. Tried below before the Hon. 
M. D. Ketor. 

Mrs. Barnes was charged with the murder of her hus- 
band, in the county of Harrison, on the 4th day of Febru- 
ary, A. D. 1874. 

On the morning of the day on which the murder was com- 
mitted, Barnes was seen quite drunk in a grocery, in com- 
pany with a negro about five feet seven inches high, who was 
sober. Barnes being unable to walk, was carried to his home 
by this negro, assisted by one of the witnesses. On reaching 
Barnes’ home, he “fell in, or was put in,” and was left by 
the witness lying on the floor, helplessly drunk, being un- 
able to stand. After getting Barnes into his house, the 
negro said to the witness, ‘‘ You can go now; I will take 
care of him,” whereupon the witness departed, leaving 
Barnes, his wife, and the negro shut up in the room, and 
its only occupants. This occurred before noon on the day 
ofthe murder. Though more than one witness saw the 
negro with Barnes in the morning of the murder, none of 
those who saw him seem to have known him. 

About noon, William Wilson, -vho occupied a sleeping 
room adjoining the house occupied by Barnes and his wife, 
had occasion to enter his sleeping room, when he heard 
what he termed “a rumpus” in the room occupied by 
Barnes, This witness heard Mrs. Barnes ery out “ Murder! 
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Murder!” and at the same time another voice said, ‘“‘Oh, 
hush!” After hearing this, the witness listened, and heard 
what he termed a heavy “thud” and muffled conversation 
in the Barnes house, but could not distinguish the words. 
Wilson after this left his room and went to his place of 
business, some sixty yards distant, where, seeing a police- 
man named Young, he informed him of the difficulty, and 
advised him to gv to the house. Young went to within 
thirty yards of the house, and continued to watch it for 
some time, during which he observed Mrs. Barnes come 
out “‘more than three times” with a basket and pick up 
chips. No one else came out of the house during the period 
it was watched by Young, which was more than half an 
hour. 

Frank Poe, a negro, testified that on the day of the 
murder he was passing the Barnes house. When at the dis- 
tance of thirty yards from it, he heard sounds of strife 
proceeding from the house. The noise was loud and vio- 
lent, but he could not distinguish the words. He advanced 
toward the door, and heard a woman’s voice say, “ Put 
down that axe,” and afterwards a man’s voice say, ‘Oh, 
oh,” after which all was still and the witness left. Some 
time during the evening of the same day, a number of wit- 
nesses who had learned that Barnes had been murdered 
visited his house; but there is nothing in the record to - 
disclose when, how, or by whom the murder was first dis- 
covered. On entering the house they found Barnes still 
lying on the floor at the place where he had been left by 
those who took him to his house. His head was nearly 
severed from the body, a pool of coagulated blood was seen 
on the floor, and an axe, on the blade of which was also 
found coagulated blood. In the floor, under Barnes’ neck, 
was found a cut or mark, which seemed to have been made 
with an axe. Mrs. Barnes was sitting in a chair, in the 
same room, the fixtures and furniture of which were found 
in disorder. Her person bore marks of violence, her eyes 
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were much bruised, the sight of one, which was bloody, 
being much endangered. Her neck and side also bore 
marks of violence, which, in the opinion of one witness, 
could only have been inflicted by a strong man. The body 
of Barnes was cold. On the bed clothing was found the 
mark of a bloody hand, and the bloody mark of a man’s 
thumb on the door. 

William Wilson, who was among the witnesses who en- 
tered the room, exclaimed on seeing the dead man, ‘‘Great 
God, what is this?” to which Mrs. Barnes replied, “ It was 
that negro.” Being asked “what negro?” she said, “‘ That 
man Henry Jones or Jones Henry that was here this morn- 
ing.” She stated that he had attempted to ravish her, and 
had then murdered her husband. At this point she was 
advised to see a lawyer, and to say nothing more about 
the matter until she could obtain his advice. 

The defendant offered to prove on the trial, by one Fri- 
day Sharp, that he knew a black negro about five feet 
seven inches high named Henry Smith, who, on the eve- 
ning of the day on which Barnes was killed, called upon 
the witness to borrow money, and stated that he was com- 
pelled to leave the country, and that he had not since been 
seen. The objection of the District Attorney to this evi- 
dence was sustained, and defendant excepted. 

Mrs. Barnes was found guilty of manslaughter, and her 
punishment assessed at three years’ imprisonment in the 
State penitentiary. 


W. S. Coleman, for appellant. 
George Clark, Attorney General, tor the State. 


Moore, Associate Justice.—To justify a conviction 
upon circumstantial evidence alone, the facts relied upon 
must be absolutely. incompatible with the innocence of the 
accused, and incapable of explanation upon any other 
reasonable hypothesis than that of guiit. 
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Whatever suspicion may be aroused against appellant 
by some of the facts disclosed in the record, and although 
her conduct may not have been entirely consistent in all 
respects with what we may think it should have been, if 
the theory of her counsel furnishes the correct explanation 
of the transaction, still, when all the facts as now pre- 
sented are calmly and dispassionately considered, we are 
clearly of the opinion they are insufficient to warrant, be- 
yond all reasonable doubt, the belief that appellant is 
guilty of the offense of which she has been convicted. In- 
deed, whatever conclusion may be jnstified by a more full 
and satisfactory development of the facts and circumstances 
connected with and throwing light upon the transaction, 
which may probably result from another trial, the evidence 
as set forth in the record is less capable of explanation and 
more incompatible with the supposition of appellant’s guilt 
than her innocence. 

The deceased was carried home “before noon” of the day 
on which he was killed (a nearer approximation of the’ 
time is unfortunately not given) in a helpless state of in- 
toxication. He was so drunk that he could not stand up; 
was put in or fell into his house; and was left by the wit- 
ness who assisted in carrying him home lying flat on the 
floor, with both doors of the house closed. There were in 
the house with him when left by this witness appellant 
and a negro, who had been seen with him several times 
during the morning, and who had assisted in carrying him 
home. 

Who this negro was, where he lived, when he left the 
house, what became of him, or what connection or ac- 
quaintance he had with appellant or her husband, is not 
shown. , 

Two witnesses testify to hearing in the house what one of 
them calls a “‘rumpus”’ and the other “ sounds of strife,” 
which he says were loud and violent, though at the dis- 
tance he was from the house at first he could not distin- 
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guish any words; but when he went nearer he heard some 
one in a woman’s voice say, “Put down that axe,” and 
then in a man’s voice the words, “Oh!” “Oh!” The 
other witness says he heard appellant cry out, ‘ Mur- 
der!” “ Murder!” and at the same time a voice saying, 
“Oh, hush!” and shortly afterwards a heavy thud, which, 
from other evidence, we think, was most probably the 
sound produced by the striking of the axe upon the floor 
when the death blow was given. This “rumpus” was 
heard by the witness while in his sleeping-room, where he 
went, he says, “about twelve o’clock noon.”” The time when 
the “sounds of strife’ were heard by the other witness is 
not stated. It is therefore only a matter of inference that 
the testimony of these witnesses has reference to the same 
transaction. Unless, however, the strife heard by the one 
was before the other went to his sleeping-room, it would 
seem most probable to be the same, as another witness, 
we may infer from his testimony, would also have heard 
it, if it had occurred subsequently. 

Very soon after one o’clock p. m., says the only witness 
who fixes the time, a number of citizens, who had heard 
that Barnes had been killed, went to his: house; but by 
whom information of his death was given, or how and 
where these persons first heard of it, is not stated, and 
whether the doors were still closed when they reached the 
house is not told. The body of the deceased was found © 
lying upon the floor where he was left by the witness who 
carried him home, the head almost entirely severed from 
the body, the body cold, and the blood upon the floor co- 
agulated; but no blood was found upon the hands of de- 
ceased or anywhere about him, except about the wound 
on the neck, and his clothing presented no appearance or 
evidence of violence. The room, however was found in a 
badly disordered condition, the furniture and fixtures 
scattered about and displaced. There was the mark of a 
bloody hand upon the covering of the bed. Whether of 
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& man’s or woman’s hand is not stated. And the print of 
a bloody thumb upon the panel of the door, too large to 
have been made by a woman’s thumb. Whether its posi- 
tion indicated that it was made when opening the door or 
otherwise is not shown. No one was found in the house 
but appellant, and she bore marks of recent struggle and 
of great personal violence. Her neck was badly bruised. 
Her eyes were bloody and badly hurt. One of them was 
nearly out. She had received other injuries of such vio- 
lent character that, in the opinion, of the physician who 
attended upon her, they could only have been inflicted “by 
the full strength of a strong man,” and were, he said, dan- 
gerous to life, and such as might have produced insensi- 
bility. | 

In response to the inquiries of some of those who had 
gone to the house on hearing that Barnes had been killed, 
appellant said the negro, who had been there in the morn- 
ing, ‘Henry Jones” or “John Henry,” the witness did 
not remember which, had attempted to rape her and then 
murdered her husband; but further explanation by her 
seems to have been checked by the ill-judged, though no 
doubt kindly-meant suggestion of some of those present, 
‘“‘ Not to say anything-about the matter until she could get 
the advice of a lawyer.”” Whatever may have been the 
motive which prompted this advice, it was uutimely and 
detrimental to the ends of justice, if she was guilty of the 
crime with which she is charged, and still more injurious 
and unfortunate for her if innocent. Her statements would 
have been of incalculable aid in ferreting out and develop- 
ing the true facts of the case, and if shown to be clearly 
and indisputably false in any material particular, as no 
doubt might have been doue if she is guilty, would have 
raised a strong presumption of her guilt. On the other 
hand, if she is innocent, and her statement was consistent 
with itself and the intrinsic probabilities from the surround- 
ing cireamstances, it would have been as a shield of brass 
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for her defense, unless its falsity in some particular could 
be shown. 

But, looking at the case as it is presented to us, upon 
what theory can it be maintained that appellant is guilty 
of the crime of which she is convicted? Was it by her 
hand the terrible blow was struck which severed the head 
of the deceased from his body? If so, when and how was 
it given? The position of the body on the floor, where de- 
ceased had been left too drunk to stand up, as well as the 
rectangular character of the wound, indicates that this 
blow by which it was inflicted must have been dealt while 
he was lying upon the floor, and this negatives the idea 
that he came to his death while an active participant in 
the ‘“‘rumpus” or “strife”? heard by the witnesses. Con- 
sequently, we should conclude appellant, if guilty at all, is 
guilty of murder, instead of manslaughter. Ifthe deceased 
was killed when the blow was struck which caused the 
heavy thud heard by the witness, as seems most probable, 
it is, we think, unreasonable to suppose that uppellant 
slew him, or that she was giving aid and assistance to the 
person who killed him. It was a woman’s voice which 
was heard saying, ‘Put down that axe!” It was appel- 
lant who was heard crying out, “ Murder!” “ Murder!” 
Surely it is not from one who is about to strike the fatal 
blow, or who is aiding and assisting others who are, that 
we should expect to’hear this fearful and alarming ery. 
Nor if it was her confederate who seized the axe, can we 
suppose appellant would have called upon him to put it 
down. 

There was, unquestionably, a violent struggle in the 
house about an hour prior to the time when these persons 
who had heard of Barnes’ death reached it. The disor- 
dered condition of the furniture, the print of the bloody 
hand upon the covering of the bed and of the bluody thumb 
upon the door, the outcries of appellant Leard by the wit- 
nesses, and the injuries inflicted upon her, manifests the 
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violent character of this struggle, and plainly shows that 
appellant was one of the victims of ‘and sufferers from it. 
Who was the other party to this strife and violence heard 
by the witnesses, and shown by the marks of it left in the 
room and on the person of appellant? Certainly we do 
not feel warranted, from the testimony before us, in saying 
it was her husband. If we were to infer that time enough 
had elapsed, after he was carried home, to have become 
sufficiently sober to have gotten up and to have had the 
physical capacity to inflict the injuries shown to have been 
done appellant, which her physician says required ‘the 
full strength of a strong man,” the fact that no blood was 
found upon his hands nor anywhere about him, except 
about the wound in his neck, and that his clothing pre- 
sented no appearance of his having been engaged in a 
struggle, repels the supposition that it was with him she 
was engaged in this conflict. Surely, if appellant had suf- 
ficient strength to sever with an axe by a single blow the 
head of deceased from his body, he could not have had 
such a conflict with her as is shown by the disordered con- 
dition of the room and the marks of its violence left on 
her person, without either his person or clothing showing 
some trace or evidence of it. 

If the injuries done appellant were not inflicted by her 
husband, we must infer that she received them from the 
negro man who came home with him, and that it was 
with him that she had this conflict. He is the only per- 
son shown to have been about the house after the witness 
who assisted in carrying deceased home left. He mani- 
fested the intention at that time of remaining there, we 
suppose, until Barnes should get sober. But if we con- 
clude the negro was still in the house, and the injuries re- 
ceived by appellant were inflicted by him, if Barnes was 
killed by her, unless it was subsequent to their conflict 
and after he had left, we must infer that he was a party 
to, if not the principal, in the crime. But upon this hy- 
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pothesis there seems to us no mitigating cireumstances 
which reduces the offense to manslaughter. And if we 
suppose that Barnes was killed by either of them, by the 
connivance and in concert with the other, there is then 
no reasonable motive by which we can account for the 
violent struggle and conflict between them. And if we 
suppose Barnes to have been killed by appellant prior to 
her conflict with the negro, or if not with him, or with 
whoever may have been her adversary, and that he was in 
no way implicated with her, he must unquestionably have 
been fully aware of Barnes’s death, and we must suppose, 
if he failed to do so before, he would, at least, after their 
conflict, have denounced her for his murder, instead of aid- 
ing her to conceal her guilt by his silence or flight, giving 
her an opportunity, if she sought to avail herself of it, of 
shifting suspicion from herself on to him; and if she did 
not do this, furnishing the strongest evidence of his com- 
plicity with her. 

There is still less reason, we think, to suppose that the 
deceased was killed by appellant after this conflict was 
over, in which she was so shockingly, and, as the physi- 
cian says, dangerously injured. No noise indicating strife 
was subsequently heard in the house, although during 
most of the time a policeman was on the watel near by. 
The condition of the body indicated that the deceased had 
been killed for about the length of time which elapsed 
from the struggle and heavy thud heard by the witness 
until examined by the parties who went to the house on 
hearing that he had been killed. 

The fact of appellant’s remaining quietly at home with- 
out notifying any one of the first outrage attempted upon 
herself and brutal murder of her husband, though able, 
notwithstanding her injuries, to go out as often as three 
times and gather chips for her fire, while the party who 
she charges with these horrible offenses would’ have the 
opportunity by flight to escape the penalty of his terrible 
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crimes, if such is the case, is unquestionably a circum- 
stance of grave suspicion, and militates strongly against 
the theory of her defense. But still it only shows that 
conflicting conclusions may be deduced from the different 
aspects in which the ease may be viewed. And that we 
give not undue weight to her silence during the short time 
which elapsed after her husband was killed until it was 
generally known, we must remember the dissimilarity in 
physical as well as mental and moral impulses of different 
persons under like circumstances. Due allowance shouid 
also be made for the mental as well as bodily suffering 
which she must have endured. Though conscious of in- 
nocence, she may have been for the time bowed down and 
overwhelmed by the horror of her position, with no one, it 
may be, to whom she could go for friendly aid or counsel. 
It is also to be observed, if she failed to denounce the party 
she now charges with the murder with the promptness we. 
suppose she might or should, still she betrayed no con- 
sciousness of guilt by flight, and made no effort to conceal 
the crime. We may also add, that we cannot say from the 
record that it was not through her that the fact of Barnes’s 
death was made known. 

Although the fact which appellant proposed to prove by 
the witness Sharp, unless more closely connected with the 
case, or made to appear more pertinent in some way than 
is shown by the bill of exception, it would seem to us to 
be entitled to but little weight, still in some degree it tends 
to support the consistency and probability of appellant’s 
statement, and it should, we think, have been permitted 
to go to the jury. 

As was said by the court in the case of Cooper v. The 
State, 19 Tex., 458: ‘In cases like the present, depending 
wholly upon cireumstantial evidence, the mind seeks to 
explore any possible source from which any light, however 
feeble, may be derived; and in such a ease it is peculiarly 
proper that the jury should have before them every fact 








352 =, Smitu v. Tue Srare. [Austin Term, 





Statement of the case. 





and circumstance, however slight, which may aid them in 
coming to a satisfactory conclusion.” 
The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 


WitiraM Situ v. Tue State. 


1. EVIDENCE—RAPE.—Where a child was too young to testify as a wit- 
ness, it follows, as a necessary consequence, that any statement it 
may have made to others ought not to be admitted in evidence. 

2. The action of a district judge in passing sentence on a defendant who 
has been found guilty of a felony, and ordering him to be conveyed 
to the penitentiary after his motions for new trial and in arrest of 
judgment had been overruled and notice of appeal given, is in plain 
violation of the law which suspends sentence after appeal until the 
decision of the Supreme Court has been received. (Pas. Dig., art. 
3148.) 


AppEAL from Fort Bend. Tried below before the Hon. 
L. Lindsay. 


The age of the boy found guilty in this case of an assault 
with intent to commit a rape does not appear from the 
statement of facts. The age of the female child upon 
whom the assault was alleged to have been committed was 
less than four years. 

The punishment of the defendant was assessed at three 
years’ confinement in the State penitentiary. The defend- 
ant’s motion for new trial was overruled on the 3d of July, 
1874, and his motion in arrest of judgment on the 7th of 
the same month, when notice of appeal was given in open 
court. On the 7th of July the judgment of the court was 
entered on the verdict of guilty, and on the same day the 
following sentence was pronounced: ‘* That the said Wil- 
liam Smith be conveyed hence to the county jail, and 
there closely confined; and that, as soon as practicable 
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after the adjournment of this court, he be conveyed by the 
sheriff of Fort Bend county to ILuntsville,and there be 
handed over to the proper officers, and undergo confine- 
ment therein at hard labor for tha term of three years.”’ 

On the 13th day of July, 1874, the defendant applied to 
this court for a writ of mandamus to compel the district 
clerk of Fort Bend county to make out and forward to this 
court a transcript of the proceedings in this cause. He 
alleged, in his application for mandamus, that he was “a 
mere boy;”’ that after his conviction he had taken all legal 
steps to secure his appeal, stating them; that the district 
judge had announced that before defendant could appeal 
he must enter into recognizance in the sum of one thou- 
sand dollars; that he could not give the recognizance, and 
that the clerk had refused to make out and forward a 
transcript of the record. He prayed for a mandamus, and 
also for an injunction restraining the sheriff from convey- 
ing him to the penitentiary until after the determination 
of his appeal. The writ of mandamus was awarded by 
Chief Justice Roberts on the 13th July, A. D. 1874, and 
the sheriff ordered to retain the prisoner until further 
order. Among other things, the action of the court in 
permitting the mother of a little girl to detail her state- 
ments to the jury, after the court had ruled that the gir! 
herself was not competent to testify, was assigned for 
error. 


W. JL. Davidson, for appellant. 
George Clark, Attorney General, for the State. 


GouLp, Associate Justice.—The indictment charges the 
offense of assault with intent to rape, substantially in the 
language of the statute, (Pas. Dig., arts. 2156, 2184,) and 
was, we think, sufficient. 

The record discloses that the injured party was a child 


in her fourth year at the time of the offense, (August 14, 
23 
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1871,) and at the time of the trial in the seventh year of 
her age. It appears by the bill of exceptions that the court 
held that she was “too young to testify,”’ and ordered her 
parents, after proving the injuries found on the person of 
the child at the time, to prove her statements made to them 
immediately after the occurrence, charging defendant with 
the act, and giving some of its details. 

The law is believed to be settled, “that where a child is 
unfit to be sworn, it follows, as a necessary consequence, 
that any account of the transaction which it may have given 
to others ought not to be admitted.” (1 Phillips on Ev., 
5; 1 Russ. on Crimes, 695; 1 Chit. Crim. Law, 190; Star- 
kie on Ev., 117; Regina v. Guttridges, 9 Cox & Payne, 471, 
(88 Eng. Com. Law, 188;) People v. McGee, 1 Denio, 24.) 

There was error in admitting this testimony. The rec- 
ord shows that, after his motion for new trial and in arrest 
of judgment were overruled, defendant gave notice of ap- 
peal, but that the court nevertheless proceeded to pro- 
nounce sentence upon him, and ordered that he be conveyed 
to the penitentiary as soon as practicable after the ad- 
journment of the court. 

This was in plain violation of the law, which provides 
that, “‘in cases of felony, where an appeal is taken, sentence 
shall not be pronounced, but shall he suspended until the 
decision of the Supreme Court has been received.” (Pas. 
Dig., art. 3148.) 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 























SUPREME COURT OF TEXAS. 


TYLER TERM, 1874. 





Wa. T. McArez v. J. 8. Ropertsun. 


1. NEW TRIAL.—Where the plaintiff supported his case by his own tes- 
timony, and is not contradicted by evidence in behalf of defendant, 
a verdict of the jury for the defendant should be set aside and a 
new trial granted. 

2. MISCALCULATION.—A mistake in calculation appearing in the plead- 
ings, and sworn to, does not furnish ground for disregard of the 
testimony of the party whose attorney made such mistake. 

3. WIFE’S AUTHORITY TO CONTRACT IN HUSBAND’S ABSENCE.—In 
a suit for necessary repairs done upon the homestead at request of 
the wife, during the protracted absence of the husband, it is error to 
instruct the jury that such contract, to be binding on the husband, 
must be ratified by him. 


AppraL from Rusk. Tried below before the Hon. J. 
B. Williamson. 

In July, 1871, McAfee sued Robertson for work and 
labor done at his wife’s request, setting out the following 
items: 


6,508 BOW TMNRi on howe hc cnivicccejpeeme-cocmnns- evans $55 00 
18 days’ hauling with wagon and two yoke of oxen, 

and two hands, $5 per day ---.----.-----------.- 120 00 
Cash, Gatetiee,; BER isc ccc ccvecencococessae 5 00 
1,900 panels of fence reset, 50 cents per hundred 

rails for taking down and putting up-.--------- 95 00 


The petition was sworn to by plaintiff, and service had 
by publication. 


Defendant by attorney pleaded a general denial. 
(355) 
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By amendment, plaintiff alleged that the work and 
labor, &c., was done during the protracted absence of the 
husband, and that it was done upon the homestead, and 
was necessary to the profitable cultivation and use of the 
land, &c. 

‘The plaintiff testified, that in the absence of defendant, 
his wife agreed with witness that he should do the work 
for which suit was brought. That the work was done, 
and its value as stated in the petition; that on Robert- 
son’s return he said ‘it was all right,” and promised to 
settle it in a few days. 

The court instructed the jury: “If the plaintiff contracted 
with the wife of the defendant for the work and labor as 
stated in the petition, and if the defendant ratified the con- 
tract made by the plaintiff and the wife of the defendant, 
then you will find for the plaintiff the amount said work 
and labor so ratified has been proved to be worth, and 
interest.” * * 

“Before you can find for the plaintiff, you must believe 
from the evidence that Robertson ratified what had been 
done by his wife, and was willing to be bound by said con- 
tract.” 

“Tf the evidence does not show that Robertson agreed 
to be bound by said contract, you must find for the de- 
fendant.” 

Verdict and judgment for the defendant. 

Plaintiff moved for a new trial for the reasons— 

1. Because the jury decided against the law and evi- 
dence, and— 

2d. Because the jury decided against the charge of the 
court. 

The motion was overruled, and appeal prosecuted to this 
court, the errors assigned being (1) the action of the court 
overruling the motion for new trial; (2) the court erred in 
its charge to the jury; and (3) the jury found contrary to 
the law and evidence. 
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Steadman & Bagby, for appellant, cited Blanchet v. Du- 
gat, 5 Tex., 507; Wright v. Hays, 10 Tex., 130; Thomas 
v. Chance, 11 Tex., 634; Cheek v. Bellows, 17 Tex., 613. 


James H. Jones and Martin Casoy, for appellee. 


Moore, Assocrate Justice.—The judgment in this case 
must be reversed for each of the three grounds presented 
in the assignment of errors, viz: First, the jury decided 
contrary to the law and evidence; second, the court erred 
in not granting a new trial to plaintiff, and in overruling 
his motion for a new trial; third, the court erred in its 
charge to the jury, &e. 

All of the allegations of the petition are fully and clearly 
proved by the testimony submitted to the jury on behalf 
of the plaintiff. This was done, it is true, almost entirely 
by the unsupported testimony of the plaintiff himself; but 
there was no conflicting or contradictory evidence on be- 
half of the defendant tending to rebut anything testified: to 
by him, nor is there anything apparent in the record from 
which we can say that the jury were authorized to disbe- 
lieve his statements and discard his evidence. The inac- 
curacy in multiplication in his petition, as to one item of 
his account, evidently an oversight of his attorney, which 
was corrected in the exhibit, upon which comment has 
been made by the attorney of appellee, is of no importance 
and entitled to no consideration. 

From the fact that the jury returned a verdict directly 
contrary to the uncontradicted testimony of the plaintiff, 
and that the court refused to set it aside, it seems altogether 
probable that the court, as well as the jury, regarded him 
as unworthy of belief in a case in which he was directly 
interested, either from their knowledge of his character 
for truth and veracity or a like knowledge as to the extrav- 
agaut and unreasonable nature of the charges made by him 
for the work and labor for which his suit was instituted. 
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If so, such facts should have been presented as to justify 
and support their conclusion, not only that appellant might 
have had an opportunity to meet and contradict them, if in 
his power, but also that this court might see that the court 
below was correct in its action. So long as parties are 
permitted by law to testify in cases in which they are in- 
terested, and they are neither discredited nor contradicted, 
we see no ground for a total disregard of their testimony 
more than that of any other witness. 

The court instructed the jury that, unless the defendant 
ratified and agreed to be bound by the contract which had 
been made by his wife, they must find for the defendant. 
This instruction, in view of the nature of the contract, the 
facts and circumstances under which it was made, the pro- 
tracted absence of defendant before and after it was made, 
was, we think, clearly erroneous, and in direct conflict 
with the former decisions of this court in respect to such 
contracts. (Wright v. Hays, 10 Tex., 130; Fullerton v. 
Doyle, 18 Tex., 3; Thomas v. Chance, 11 Tex., 634; Cheek 
v. Bellows, 17 Tex., 613.) } 

For the errors in the charge of the court and verdict of 
the jury the judgment is reversed. 


REVERSED AND REMANDED. 





Mary A. Woo.LroLk Et AL. v. R. J. Rickets anD WIFE. 


1. HOMESTEAD.—Voluntary abandonment of a homestead, with a fixed 
intention not to return, thongh a new homestead may not be ae- 
quired, will open such abaudoned property to creditors and to sale 
by the husband as other community property not homestead. 

2. VENDOR'S LIEN—HOMESTEAD.—The holder of a vendor’s lien upon 
a homestead can enforce his lien; and it is only as to the holder of 
such lien the rule obtains that homestead rights do not attach to land 
until it is paid for. 
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AppraAL from Cherokee. Tried below before the Hon. 
M. Priest. 

Rickets and wife instituted suit in trespass to try title 
for the one-half interest in a tract of land adjacent to the 
town of Rusk, claimed as their homestead. 

The defendant; Woolfolk, pleaded not guilty; that she 
was a bona fide purchaser for value, &c., and set out her 
claim of title back to a deed from the plaintiff to Arm- 
strong & Gibson, from them to F. M. Hicks, and from 
Hicks and wife to defendant. The defendant pr:yed that 
Hicks and wife be vouched as parties to the suit under 
their warranty deed, which was accordingly done. Hicks 
and wife, when made parties, adopted the pleadings of the 
original defendant. 

The evidence showed a deed in November, 1858, to 
plaintiff, R. J. Rickets, for the land in controversy. Rea- 
gan, witness, testified that the plaintiffs resided thereon as 
a homestead until sometime in 1861, when they removed 
from the premises to the place in the town of Rusk, called 
the “Neely place;” that plaintiff lived at the Neely place 
during the late war and for some years afterwards, ‘“sur- 
rounded with the comforts and insignia of home;” that 
plaintiff was insolvent. 

Witness Long testified that, from the fall of 1860 or 
spring of 1861, until about the close of the year 1868, 
plaintiffs resided on the Neely place; that they put some 
improvements on the Neely place; puta gallery in front 
of the house, built a crib, cultivated a garden, had their . 
furniture and home comforts there, and used the place as 
men ordinarily do their homes. 

That the Neely place was sold in 1868 at sheriff’s sale, 
under an order of the District Court; that at the sale plain- 
tiff objected to it on the ground that the Neely place was 
his homestead, and not subject to forced sale, and that who- 
ever bought it would buy a lawsuit. The land was sold 
under vendor’s lien held by 8. P. Douley. 








360 Wootrotk v. RIckeEts. [Tyler Term, 





Statement of the case. 





The houses on the place in controversy were moved 
during the war, and that the land was inclosed and in eul- 
tivation under one. fence, with other lands owned by de- 
fendant Woolfolk, and had been for years. _ 

Bonner testified that plaintiffs lived at the Neely place 
from 1860 until about January 1, 1869; that it was sold in 
April, 1868, under order of court for the purchase money; 
* * that plaintiffs refused to give up the place after the 
sale was made by the sheriff, and claimed it then as his 
homestead, and as such not subject to sale under the 
judgment; * * that no one had lived on the land in 
controversy forseveral vears; that there had been no houses 
on it since some time during the war; that it had been 
for several years inclosed in Mrs. Woolfolk’s field; that the 
place where the house had stood had been in cultivation 
for several years; that at the time of the sale from Arm- 
strong to Hicks, and from Hicks and wife to Mrs. Wool- 
folk, the plaintiffs, with their children, were residing at the 
Neely place surrounded with the usual comforts and insig- 
nia of home. ) 

The defendants gave in evidence a deed from Rh. J. Rick- 
ets to Armstrong & Gibson of date June 27, 1863, for the 
land in controversy; deed from Armstrong & Gibson to E. 
G. Armstrong, July 15, 1864; from E. G. Armstrong and 
wife to F. M. Hicks, March 1, 1867; from Hicks and 
wife to defendant, Mary A. Woolfolk, May 6, 1867. 

Mrs. Woolfolk testified that she bought of Hicks and 
wife a tract of 42 acres, of which 14 acres was the land in 
controversy. When she bought she had no knowledge of 
any claim by plaintiffs to the land; that they were living 
at the time of her purchase at the Neely place; that she 
bought for the purpose of using the premises as a home- 
stead, and would not have bought if she had had any idea 
of any claim to it by plaintiffs or either of them; that she 
bought in good faith and paid the purchase money, $1,000 
gold, cash, and a note for $500, which she afterwards 
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paid, before any knowledge of plaintiffs’ claim; when she 
bought there were no fences or other lines distinguishing 
‘or separating the 14 acres in controversy from her other 
purchase, 

Dr. J. R. Frazier testified that he was agent for Mrs. 
Woolfolk in making the purchase from Hicks and wife; 
that Mrs. Woolfolk bought and paid for the land without 
notice of the claim of plaintiffs; that at the time of this 
purchase plaintiffs and family resided on the Neely place, 
and had resided there since about the beginning of the 
war; lived there until 1869, surrounded by the usual com- 
forts and surroundings of their home. 

J. R. Bonner was attorney for Douley, and had the 
“Neely place” sold; that at the sale plaintiffs publicly 
forbade the sale, notifying all persons present that it was 
his homestead, not subject to sale, &e. 

The court instructed the jury that “if the husband and 
wife abandon the homestead and aequire another, the right 
to the first homestead is lost, but the right to the second 
homestead is not complete until the purchase money is‘ 
fully paid, and the wife may assert her claim to the first 
homestead, unless it appears in proof that the same was 
by her voluntarily abandoned or another homestead was 
acquired and fully paid for; and this claim may be as- 
serted even against a subsequent purchaser for value with- 
out knowledge of such claim.” 

The verdict and judgment for plaintiffs. Motion for 
new trial overruled, and defendants appealed. 


Bonner & Bonner, for appellants. 
Long & Long, with E. W. Bush, for appellees. 
Reeves, Associate Justice.—This suit was brought by 


appellees to recover fourteen acres of land near the town 
of Rusk, claimed as their homestead. The petition was 
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filed in 1871. In 1863 R. J. Rickets, without being joined 
by his wife, sold and conveyed the land to Armstrong and 
Gibson. Appellants deraign title from Armstrong and 
Gibson. 

It cannot be doubted that this tract of land was the 
homestead of appellees in 1858, and that they resided 
upon it as their homestead until the latter part of the year 
1860, or the beginning of 1861, when they left it and re- 
moved to the Neely place, as it is called in the pleadings, 
only a short distance from the land in controversy. They 

“were occupying the Neely place at the time of Mrs. Wool- 
folk’s purchase, and continued to occupy that place until 
1868 or 1869, when it was sold to pay the purchase money. 

There has been no house on this place since 1865, and 
the land has been in cultivation for several years as part 
of appellants’ farm. 

The court charged the jury in effect that a homestead is 
not lost by abandonment until another has been acquired. 
In view of the facts in evidence we are of the opinion that 
this was error. As this court said in Gouhenant v. Cock- 
rell, 20 Tex., 96: “True, a homestead may be disrobed 
of its guarantees and the protection lost. The best evi- 
dence of this is that a new and permanent one has been 
acquired.”’ It is further said in the same case, “admitting, 
however, as we have held, that less evidence is sufficient, 
and that where there is abandonment, with a fixed inten- 
tion not to return, the property may be open to creditors, 
yet it must be undeniably clear and beyond almost the 
shadow, at least all reasonable ground of dispute, that 
there has been a total abandonment, with an intention not 
to return and claim the exemption,” or, as expressed in 
Shepherd v. Cassiday, 20 Tex., 24, “if he did intend on 
leaving to abandon, this may be changed by him up to 
the time that he acquires a new homestead, or up to the 
time that some opposing right by sale has vested legally 
in other parties.” 
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The leading proposition of the charge is that a new home- 
stead must be acquired before the old one can be lost by 
abandonment, when, as has been shown, voluntary aban- 
donment, with a fixed intention not to return, though a 
new homestead may not be acquired, will open the prop- 
erty to creditors, and we think, under like circumstances, 
the property would be open to purchasers also. 

For error in the charge of the court the judgment is 
reversed and cause remanded. 

REVERSED AND REMANDED. 





Emity McKinney, ADMINISTRATRIX, v. W. T. ANDREWS. 


1. ILLEGAL CONTRACT.—Mere knowledge that property will be used in 
an illegal occupation will not avoid a contract for the hire or sale of 
such property. 

2. LIABILITY FOR PROPERTY CONVERTED.—A recovery can be had for 
the value of a wagon and team hired for the purpose of aiding in the 
Rio Grande cotton trade in 1863, and which had been sold by the 
hirer. 

3. Such contract would probably be void as to the value of the hire of 
such property. 


APPEAL trom Harrison. Tried below before the Hon. J. 
B. Williamson. 


H. McKay, for appellant. 
No brief for appellee came to hands of the reporters. 


Moore, Associate Justice.—While a number of the 
interrogatories propounded to his witnesses by appellee, 
which were excepted to by appellant upon the ground that 
they were leading, are not, in our opinion, liable to this 
objection, because they merely led the witnesses to the 
subject of inquiry, yet it is quite evident, on looking at the 
bill of exceptions, appellant’s objection to several of them 
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on this ground was well taken; and, therefore, the ruling 
of the court in this particular, if no other, would require 
a reversal of the judgment. But as there is apparent in 
the record an error in the judgment in favor of the appel- 
lee which goes to the foundation of his defense, upon 
which it is obvious, from an inspection of the record, the 
verdict and judgment of the District Court was in his 
favor, it is ynnecessary for us to advert to each one of the 
many interrogatories to which this objection was made, 
and particularize those as to which it should have been 
overruled and those as to which it should have been sus- 
tained. ; 

Appellant by her suit seeks to recover the value of a 
wagon and five yoke of steers, which she alleges was hired 
by appellant from her intestate for the purpose of hauling 
cotton from the county of Grayson to San Antonio, and 
which, as she avers, appellee undertook and promised, the 
wear and tear excepted, to return to her intestate, or, in 
ease of failure to do so, to account for the use and reason- 
able value of the same. 

Appellee answered by, first, general demurrer; second, 
general denial; third, payment; fourth, that said wagon 
and team were used with the knowledge and consent of 
appellant’s intestate for the purpose of transferring cotton 
for the Confederate States from the interior of the State to 
San Antonio, to be there exchanged for powder, lead, and 
other munitions of war, to be used in carrying on war 
ag.inst the United States; and, fifth, that said wagon and 
team were taken out of his possession by military force, 
by command of a quartermaster of said Confederate States, 
and sent to Eagle Pass on the Rio Grande. 

It is evident from the instructions given the jury the 
ease turned in the court below upon one or the other of 
the last two of these answers. And although the fact of 
impressment alleged in the last of them seems sufficiently 
established by the witnesses for appellee, except for the 
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objectionable character of some of the interrogatories pro- 
pounded to them for this purpose, yet as appellee admitted 
that he had sold the wagon and team, and promised to pay 
for them, it cannot be supposed that they were lost or de- 
stroyed thereby. Unquestionably the mere fact of their 
temporary impressment by an officer of the Confederate 
States, if they were afterwards sold by appellee, furnishes 
no valid defense against a demand by the owner for their 
reasonable value. . 

Tf, therefore, the judgment can be sustained, it must be 
on the ground set up in appellee’s fourth answer, to which 
we have referred. The defense sought to be invoked by 
this answer is based upon the familiar doctrine that con- 
tracts in contravention of public policy, or for an illegal 
purpose are void, and neither party can maintain an action 
based upon them. We are not called upon in this case to 
consider the legal effect of contracts and agreements be- 
tween parties residing within the so-called Confederate 
States, and in point of fact subject to its authority and con- 
trol during the late sectional war, which were neither con- 
trary to the policy or law of the Government whose power 
and authority they were compelled to obey and respect, 
although it be admitted that such Government came into 
existence through an illegal effort to overturn and usurp 
the dominion and authority of the Government to which 
their allegiance was justly and rightfully due, and by 
whose policy and laws, if they furnish the test, such con- 
tracts should be held illegal'and void. 

We are not therefore disposed, on the present occasion, 
to enter upon its discussion or determination. For, if the 
policy and law of the Government under whose authority 
the court to which recourse is had for redress exercises its 
jurisdiction, furnishes the proper test in determining the 
validity of- the contract, instead of that of the time and 
place of its execution, and to whose superior power and 
control the parties were constrained to yield obedience, it 
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by no means follows that the mere knowledge of the illegal 
purpose for which an article may be hired or purchased by 
one person from another is sufficient to avoid the contract, 
as to one of them who is in no way connected with or in- 
terested in the illegal object or purpose to which the thing 
hired or sold was to be applied, unless such illegal purpose 
in some way enter into or form part of the contract. 

The use to which the party hiring or buying proposes 
to himself to apply the property after he gets it, although 
known to the other, surely does not necessarily enter into 
or form any part of the contract. The mere knowledge 
of such purpose, which may or may not be carried into 
effect, seems to be too remotely connected with it to avoid 
the contract or preclude a recovery upon it. 

But if this is not correct, it does not follow that appel- 
Jant should not have judgment for the value of the wagon 
and team as prayed for in her petition. The suit is for the 
recovery of the value of the wagon and oxen, which ap- 
pellee, as appears from the statement of facts, admitted he 
had sold, and not for their hire. His contract was for their 
hire. No authority was given him to sell the property and 
apply its proceeds to any unlawful purpose. It was for the 
mere temporary use to which he contemplated applying the 
wagon and team during the term of hiring which was tainted 
with illegality. Though this may avoid the contract of 
hiring, and preclude a recovery for the use of the wagon and 
team during the term for which they were hired, still, when 
this contract was at an end by its terms or the act of the 
parties, it certainly would not authorize the hirer to con- 
vert the property to his own use or justify him in with- 
holding it from the owner. The consent of an owner to 
the temporary use of his property for an illegal purpose 
certainly does not annul his title to it, and will no more 
warrant the party to whom it has been intrusted in con- 
verting it to his own use or withholding it from the owner, 
than it would a stranger to the contract. 
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Argument for appellees. 





For the errors in the proceedings had in the progress of 
the case in the court below the judgment is reversed and | 
the cause remanded. 
REVERSED AND REMANDED. 





James B. Harper, ADMINIsTATOR, Vv. Stroup & TRAMMELL. 


1. ASSIGNMENT OF ERROR.—On appeal from an order of the District 
Court approving a claim against an esate, it is a sufficient assign- 
ment to allege that the court erred in approving the claim. 

. PRACTICE IN DISTRICT COURT IN PROBATE MATTERS.—See this 
ease for discussion of mode of procedure in urging and resisting 
claims presented for allowance against estates. 

. APPEAL IN MATTERS OF PROBATE.—An administrator may appeal 
from an order of the District Court approving a claim which he has 
allowed, and which he wishes to controvert for reasons subsequent 
to such allowance. 

4. FRAUDULENT ALTERATION OF PROMISSORY NOTE.—The fraudulent 
addition of a name toa promissory note by the holder after the death 
of one of the makers, and after his administrator bas allowed the 
claim, may be urged by such administrator against the approval of 
such note as a claim against the estate; and such alteration is good 
ground for disapproval; and on appeal the action of the District 
Court will be revised,.and the order disapproving such claim be 
made in this court on testimony showing such fraudulent addition of 
such name. 


to 


io) 


APPEAL from Rusk. Tried below before the Hon. J. B. 
Williamson. 


James H. Jones, for appellant, cited 1 Greenl. Ev., §§ 565, 
568; Park v. Glover, 23 Tex., 472; 1 Chit. on Cont., 784, 6th — 
Am. ed.; 2 Pars. on Cont., 716, 5th ed.; Wallace & Park 
v. Jewell, reported in 8 Am. R., 48, and cases cited. 


Martin Casey, for appellees, cited Elliot v. Mitchell, 28 
Tex., 112; Earle v. Thomas, 14 Tex., 593; Howard »v. Col- 
quhoun, 28 Tex., 143; Garnerv. Cutler, 28 Tex., 184; League 
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v. Journeay, 25 Tex., 172; Bird v. Pace, 26 Tex., 490; 
McDonald v. Morgan, 27 Tex., 504; Gilliard v. Chessney, 
13 Tex., 337; Chevaillier v. Denson, 8 Tex., 440. 


W. W. Morris, also for appellees. 


GouLp, Associate Justicr.—This is an appeal by the 
administrator of the estate of P. B. Turner, deceased, from 
an order of the District Court of Rusk county approving a 
claim against said estate. The assignment of error is in 
substance that the court erred in approving the claim, and 
is objected to by appellee us not being sufficiently specific. 
It is not suggested or perceived in what way the error re- 
lied on could have been more definitely pointed out. Like 
the report to grant a new trial when a verdict is rendered 
against the evidence, the nature of the case does not admit 
of a more specific designation of error, and the assignment 
is therefore sufficient. 

The appellee further conteuds that this is a case of con- 
flicting testimony, and invokes the rule that in such cases 
the verdict of a jury, or the finding of a court substituted 
by the parties for a jury, will not be disturbed. We think 
it clear that, under the law as it was in January, 1872, when 
this order was made, neither the party asking the approval 
ofaclaim nor the person opposing it were entitled toa 
jury. The act of May 27th, 1873, giving to every party in- 
terested in the estate or administration a right to a jury on 
every question of disputed fact, was not then in foree, and 
it is unnecessary to consider what may be its effect in such 
eases. (Gen. Laws of 1873, p. 109.) The statute (2 Das, 
Dig., art. 5664) provides that: ‘‘ Although a claim be prop- 
erly authenticated and allowed, if the court be not well 
satisfied that it is just, it should send for persons and pa- 
pers, and may examine the claimant and the executor or 
administrator under oath. If the court be not entirely 
convinced in such case, by evidence other than the testi- 
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mony of the claimant, that the claim is just, it shall be dis- 
approved.” In a previous section it is enacted that “ claims 
may be referred to an auditor, and the action of the court 
may be had ou his report.” (Art. 5660.) It would seem clear 
from these provisions of the statute that not only is this 
not a case for the application of the rule invoked, but that 
inasmuch as the District Court is required to disapprove a 
claim unless “entirely convinced” of its justness, this court 
should now direct such order of disapproval to be entered, 
unless the evidence were such as in our opinion should 
have produced such entire conviction, due allowance being 
made for the superior opportunities of the court below to 
ascertain the truth. The object of this enactment would 
seem to be to give each party, in cases of any doubt, an 
opportunity to have the claim passed upon by a jury. If 
the claim is disapproved, the claimant has the right to 
bring suit then within ninety days, and is burdened with 
no additional proof to establish the justness of his claim 
because of the disapproval. If the claim is opposed, there 
is no corresponding right on the part of the administrator 
or other person interested in the estate. The approval of 
the claim has the force and effect of a judgment, and under 
the probate law of 1848 he could only get reiief by show- 
ing not only the invalidity of the claim but also some equi- 
table reason, such as fraud, accident, or mistake for setting 
aside the allowance and approval. (Eccles v. Daniels, 16 
Tex., 136.) No question has been made in this case as to 
the right of appeal from such order under the present pro- 
bate law, and we think that right secured by the statute to 
any person interested in the estate, not excepting the ad- 
ministrator who has allowed a claim and afterwards sees 
fit to contest its approval. (Pas. Dig., art. 5783.) 

We are of the opinion that the evidence in the court 
below was not such as justified the court in affirming the 
claim. 


The claim was founded on a note, as follows: 
24 | 
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“$2,500. Henperson, Jan’y 12th, 1860. 

“By the first day of January next, we or either of us 
promise to pay G. W. Trammell, or bearer, the sum of 
twenty-five hundred dollars, with interest at twelve per 
cent. per annum from date, for value received—ceash bor- 
rowed, 

(Signed) “TurNER & Harper, 
“M. C. TURNER, 
“Wane H. Turner.” 
Indorsed: ‘Turner & Harper, and 
“M. C. TuRNER. 
“Note $2,500.” 

To this note was attached the following authentication: 
“Tne State or TEXAS, 

“County of Rusk. \ . 

“This day personally appeared before me, Bennett 
Smith, Chief Justice of said county, G. W. Trammell, 
well known to me, and being duly sworn, deposeth and 
saith that the above-attached note for twenty-five hundred 
dollars, dated January 12th, 1860, and due on the first 
day of January, 1861, and signed by Turner & Ilarper, 
and by M. C. Turner, is just and unpaid, after all legal 
offsets, payments, and credits have been allowed. 

‘Gro. W. TRAMMELL. 

‘Sworn to and assigned before me this 11th day of 
March, 1861. 

‘** BENNETT SMITH, 
Chief Justice.” 

This was also indorsed: “Turner & Harper and M. C. 
Turner. Note $2,500.” 

Also indorsed: ‘‘I aceept the above note, to be paid in 
due course of administration out of the estate of FP. B. 
Turner, he being one of the firm of Turner & Harper, the 
makers of the note. 

“March 11th, 1861. “Jas. B. Harper, 

““Adm’r of the estate of P. B. Turner, deceased.” 
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Prior to the action of the court on this claim, which was 
at the December term, 1871, the administrator, Harper, 
filed a paper asking the court to disapprove the claim, 
and also to set aside his allowance thereof, alleging that 
since he had allowed it the name of Wade H. Turner had 
been fraudulently added thereto, without his knowledge 
or consent, and, as he believed, without the knowledge or 
consent of said Wade H. Turner; also objecting to the 
authentication as not in conformity with the statute then 
in force. 

On behalf of the claimant, three witnesses testified to the 


‘handwriting of the signature of Wade H. Turner. On the 


other hand, Wade H. Turner himself denied the signature 
as his, or as made by his authority. The administrator, 
Harper, who was one of the original makers, testified that 
the signature of Wade I]. Turner was not made at the 
time the note was given, nor was it on the note when he 
or administrator approved it. J. N. Still testified that at 
the time the claim was probated he was county clerk, and 
indorsed on the authentication the names of the indorsers 
of the note, and that the indorsement contained all the 
names then on the note. The indorsement on the note 
itself was proved to be in the handwriting of the payee, 
Geo. W. Trammell. Several witnesses testified that the 
signature was not in the handwriting of Wade H. Turner, 
and various specimens of his signature were in evidence, 
and, together with the original note, form part of the rec- 
ord sent up. 

The record discloses the fact that in 1866 G. W. Tram- 
mell, jr., brought suit on this note against Harper and M. 
C. and Wade H. Turner. Harper plead his discharge in 
bankruptcy. Wade H. Turner plead non est factum, aud 
on that issue the jury found in his favor, but found 
against M. C. Turner, against whom, on the trial a few 
weeks prior to the beginning of these proceedings, judg- 
ment was rendered for the full amount of note and in- 
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terest. It is not perceived that these proceedings have 
any bearing on the case before us. 

It is not necessary to set forth the evidence more fully; 
nor is it deemed desirable to do more than announce our 
conclusion that, upon this evidence, the claim should be 
disapproved, leaving the claimant any right given him by 
the statute had the original action of the District Court 
been to disapprove it. 

This-conclusion is not based on the fact that the authen- 
tication was not in literal conformity with the requirements 
of the statute in force in 1871-’72. It is believed that it 
embodied the same substance; and as the familiar form 
used in this case, and which has been in use for many 
years, has again been restored, it is pot proposed to notice 
this objection further. (Laws of 1873, p. 113.) See Wal- 
ters v. Prestidge, 30 Tex., 65, as to the comprehensiveness 
of this form. | 

It is stated in the appellants’ brief that the court below 
held that, even if the signature of Wade H. Turner was 
not genuine, and was added without the consent of the 
original makers, or was added after the allowance, with- 
out the consent of the administrator, the alteration was 
not material, and did not affect the validity of the note. 

The general rule is, that an jnstrument which has been 
fraudulently altered in a material part is thereby rendered 
void, and will not support an action. (Park v. Glover, 23 
Tex. 472.) ‘ 

It may also be regarded as settled “‘ that any alteration 
of an instrument which causes it to speak a language dif- 
ferent in legal effect from that which it originally spoke, 
is a material alteration.”’ (Park v. Glover, 23 Tex., 472; 
1 Greenl. Ev., § 565.) 

We think the modern authorities, with but few excep- 
tions, agree that the addition by the payee or holder of 
the name of a person, as a joint and several maker of a 
note, after it has been completed, issued, and negotiated, 
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without the consent of the original makers, discharges 
them from liability on the note. (Gardner v. Walsh, 
5 Ell. & Blackb., 84, overruling Cotton v. Simpson, 8. 
Adolph. & Ellis, 186; Wallace & Park v. Jewell, as re- 
ported in 8 Am. Rep., 48, and authorities there cited ; 
Master v. Miller, 1 Smith’s Lead. Cases, 956; 2 Pars. on 
Notes and Bills, 856; Thomp. on Bills, 112; 17 Ind., 162; 
20 id., 139; 19 Towa, 521; 53 Maine, 12; 9 B. Monr., 8; 
23 Barb., 584.) 

In Gardner v. Walsh, above cited, Lord Campbell says 
that “the original maker is, on principle and authority, 
discharged, whether the alteration be or be not to his 
prejudice.” The opposite opinion probably originated in 
the idea that an alteration not prejudicial to the maker is 
not as to him material. 

The rule is believed to be founded in reasons of public 
policy, looking to the preservation intact of instruments of 
evidence for the benefit of all parties interested therein. 
(Add. on Cont., 1081; Davidson v. Cooper, 13 Mees. & 
Well., 352; Broughton v. West, 8 Ga., 248.) 

The test as to whether the alteration be prejudicial to 
the maker is not recognized in regard to other alterations 
of negotiable or other legal instruments. (Woodworth v. 
Bank of America, 19 Johns., 422; 1 Smith’s Lead. Cases, 
956.) 

The case of the Montgomery Railroad v. Hunt, 9 Ala., 
is opposed to the authorities cited above. It has been well 
‘observed, in criticisiug that case, that the court admits that 
the identity of the instrument was destroyed by the addi- 
tion, although holding that it did not invalidate the note. 
(Chappell v. Spencer, 23 Barb., 484.) 

It is not perceived that this case is materially affected by 
the fact that this alteration was perhaps made, if made at 
all, after the claim was allowed by the administrator, nor 
by the fact that the approval was asked in behalf of the 
. payee’s estate after his death. .The approval of the court 
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can only be given to a claim valid at the time of approval. 
The note, if it has been rendered void by material altera- 
tion, is no longer a just claim. The consideration for 
which the note was given may, perhaps, still constitute a 
valid claim, if not barred by limitation, but certainly the 
claim which has been presented for approval is the note, 
not any debt which may have been its consideration. 

We cannot mistake the settled rules of law because their 
application may appear somewhat harsh; ‘“ but whenever 
they apply they must, for the sake of uniformity and cer- 
tainty, be rigidly adhered to.” (19 Johns., 422.) 

Tn accordance with the foregoing opinion it is ordered 
that the judgment in this case be reversed, and that the 
claim on file, based on the note and authentication set 
forth in this opinion, be disapproved. 

REVERSED. 





WILLIAM Umppemsrock v. E. C. Perry. 


MISTAKE OF CLERK IN DATE.—On a motion to affirm on certificate, 
the clerk having certified that citation in error had been perfected 
December, 1874, by mistake for 1873: Held, that although the mis- 
take was obvious, yet it was fatal to the motion. 


Error from Harrison. 
G. B. Lipscomb, for motion. 


Moorzg, Associate Justice.—The certificate of the clerk 
says that the citation jn error was issued and served on the 
1st of December, 1874. It seems quite obvious that this 
is a clerical mistake for the Ist of December, 1873; but in 
view of the strictness and regularity which has always been 
required to affirm judgments on certificates, without refer- 
ence to the merits, we do not feel willing to correct by 
. construction this defect. It is therefore ordered that the 
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certificate be dismissed, but without prejudice to the right 
of the defendant in error to file another certificate during 
the term, if he desires to do so. 

MOTION REFUSED. 





ELIzABETH WOODALL ET AL. Vv. Joun Rupp, ADMINISTRATOR. 


1. ALLOWANCE OF VALUE OF EXEMPT PROPERTY NOT FORMING PART 
OF THE ESTATE.—Doubtful whether under the probate law now in 
force the court can set apart to the widow the value of such prop- 
erty exempt from execution as may not belong to the estate or form- 
ing no part thereof. 

2. HOMESTEAD—ALLOWANCE OF VALUE TO WIDOW.—Where the hus- 
band, with consent and approval of the wife, who joins in the deed, 
disposes of the homestead to their minor children, and soon there- 
after dies insolvent : Held, that the widow could not appropriate 
other property as homestead, nor will the court set apart a home- 
stead to her as against the creditors of the estate. 

3. DEED CONSTRUED AS WILL.—Deeds executed in contemplation of 
death, aud forming part of a testamentary disposition, will be con- 
strued as part of such will. 


Appeal from Harrison. Tried below before the Hon. J. 
B. Williamson. 


Elizabeth Woodall and her husband, A. R. Woodall, 
joined pro forma, filed their petition in the District Court 
of Harrison county on the 27th July, 1871, stating that 
Elizabeth, previous to her marriage with A. R. Woodall, 
wus the surviving wife of Edward Smith, deccased, and 
praying to have a homestead of two hundred acres of land 
therein described set apart to her apd her two chiidren, 
who were also the children of Smith. At the October term, 
1871, they filed an amendment, asking for said two hun- 
dred aeres to be set apart as a homestead, and that this and 
their former petition be held as an answer and opposition 
to the claim of the administrator of the estate of Smith to 
have the land sold for the payment of debts. 
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To which John Rudd, on the 25th November, 1871, 
filed his deposition, alleging that he was a ereditor of the 
estate, and showing: Ist. That by the said Smith’s testa- 
mentary disposition of the original homestead in Elysian 
Fields to his two sons, and by his will, a testamentary dis- 
position of the whole estate was made; that the plaintiff, 
Elizabeth, acquiesced in said disposition, &c. 2d. Because 
Elizabeth grounds her application for a new homestead on 
a voluntary conveyance by herself of the old homestead to 
her children, and that it operates as a fraud on him as a 
creditor; that the debts he holds were contracted long be- 
fore the conveyance by Smith and wife of said original 
homestead, &e. 

The statement of facts shows that Elizabeth was surviv- 
ing wife of Edward Smith; that the two sons, Elgin and 
Walter, are the children of Edward, deceased, and Eliza- 
beth; that previous to January, 1869, the lot of ground in 
Elysian Fields was the homestead of the family, at which 
time he conveyed the same voluntarily to his two sons. 
The deed is, from its language, a present investiture of 
the title in the two sons, Elgin and Walter Smith. The 
language used is, “give, grant, sell, convey, and deliver,” 
which they are to hold, “all the before-described property 
unto Elgin and Walter Smith, their heirs and assignees, for- 
ever,” subject to all the provisions in the conveyance. The 
subsequent provisions are, he conveys property to his wife, 
Elizabeth, and states that he is the natural guardian of his 
children, but on account of his advanced age appoints their 
mother, Elizabeth, trustee and agent to take care of the 
property for the children till the youngest becomes of age, 
and that the powers given to Elizabeth are not to be re- 
voked by his death, and if it is necessary to give fuller 
and continuing effect to the instrument, it should be held 
testamentary in its character. 

Edward Smith and Elizabeth, his wife, on the 6th Feb- 
ruary, 1869, executed another conveyance of the same 
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property to Elgin and Walter, their sons. The granting 
language is, “ bargained, sold, and delivered, and by all 
these presents bargain, sell, and deliver,” and expressed 
‘to have and to hold said land unto themselves, their heirs 
and assignees, forever,” subject only to the provisions of a * 
deed to said lot made and delivered by Edward to Eliza- 
beth Smith, as trustee, for the benefit of said Elgin and 
Walter, executed about the ~ day of January, 1869. 
It is expressly understood that said Edward and Elizabeth 
relinquish their homestead right ‘to said land and tene- 
ments, as well as all other right, title, and interest to 
same. 

Edward Smith died 13th April, 1869, having made his 
last will, dated February 13, 1869. By this will he be- 
queaths to Elizabeth the household and kitchen furniture 
and the corn, fodder, oats, provisions, &c., being family 
supplies, also a wagon and yoke of steers, and one. third 
interest for life in some of his real estate. To Walter and 
Elgin, his sons, he bequeaths all the lots in Elysian Fields, 
improved and unimproved, owned by him at the time of 
his death, and seven hundred and sixty-seven acres of land 
on the head-right of B. F. Hooper, known as the Dunlap 
place. He makes other bequests to his married children 
and his grandchildren, and appoints Elizabeth, his wife, 
executrix, and he declares he makes “ this wil! in subordi- 
nation to a deed of trust executed by me to my wife, Eliz- 
abeth,” &¢.; that “no provision of said deed and this will 
are intended to conflict with or destroy any part of the 
other.” 

At the time of the making of this will, and at the time 
of the making of the deed, Smith was a member of the 
mercantile establishment in Elysian Fields of Smith & 
Perry, and which firm was considerably indebted; but it 
was supposed the cotton they had in New Orleans would 
be suflicieut to pay their indebteduess, but by a decline in 
cottou a great loss was suffered, and the firm became in- 
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solvent. Elizabeth proved the will and was qualified as 
executrix in 1870, aud was removed by the District Court 
in 1871. The two hundred acres asked to be set aside 
is portion of the Dunlap place. The only property Eliza- 
beth got from the estate of Edward Smith was the prop- 
erty set apart to her by the County Court, which was all 
the property exempt from execution except a homestead. 

The court refused the application, and Mrs. Woodall and 
husband appealed. 

The errors assigned are, (1,) that the court erred in not 
setting apart the said two hundred acres as a homestead; 
(2) the action of the court adjudging the two hundred acres 
subject to the debts of the estate of Smith. 


H. McKay and G. Lane, for appellants. 
James Turner, for creditors of Smith. 
R. L. Hightower, for the administrator. 


Moorr, Associate Justice.—The first question which 
obvicusly suggests itself to our consideration in the de- 
termination of this cause is, has the District Court the 
power and authority, under the present probate law, to 
grant the relief asked, although it might have been had 
on the facts disclosed by the record under the law in force 
at the date of Smith’s death on an application for this pur- 
pose to the County Court. There is no direct provision in 
the present law making it the duty of the court to make 
an allowance to the widow and minor children in lieu of a 
homestead, where none exists, as is contained in our former 
probate law. It is provided, however, in the present law, 
that ‘‘the property reserved from forced sale by the Con- 
stitution and laws of this State, or its value, if there be no. 
such property, does not form any part of the estate of a de- 
ceased person, when a constituent of the family survives.” 
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Unquestionably, if there was a homestead, it would not be 
a part of the estate of the decedent in the contingency 
stated in the statute. Although it is enacted, in equally 
plain and direct terms, if there be no such property as is 
specifically exempt by law, then the value of it shall form 
no part of the estate, still there would seem to be some 
difficulty in ascertaining and separating the value of prop- 
erty which never in fact had an existence from the estate, 
so that it could with any propriety be said to form no part 
of the estate, without additional legislation to that which 
we now have. 

The difficulty is not lessened by reference to other por- 
tions of the present probate law; thus, for instance, while the 
article to which we have just referred declares that property 
exempted from forced sale, or its value, shall form no part 
of the estate, by reference to art. 5593, Pas. Dig., we find 
that it is the duty of the court, if a part of this class of prop- 
erty be not found in kind among the property left by the 
estate, an equivalent thereof in money shall be ordered to 
be paid as a claim of the fourth class. And it is to be 
noted that this is the only specific provision directing how 
and when the value of any of the exempted property is to 
be ascertained and paid. If the value of all such property 
us is exempted by law from forced sale is only to be paid 
as claims of the fourth class, certainly in very many in- 
stances the entire property left by the decedent would have 
to be administered and appropriated to the payment of the 
preceding classes of claims. 

It is obvious from an examination of the record that the 
application of appellants was not refused by the vourt on 
this ground. Nor has the question been discussed by the 
counsel who have appeared for the parties in this court. 
And as its determination is not essential for the proper dis- 
posal of this case, we do not propose to express our opinion 
upon it. Its practicable importance in the administration of 
our probate system, and the difficulties which environ it, as 
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well as the fact that our silence might be construed as a 
tacit sanction of the jurisdiction and authority of the Dis- 
trict Court to make such allowances, induced us to make 
these suggestions in reference to it. 

But if the court may set apart the value of a homestead 
to the widow and surviving constituents of the family, if 
there wus none at the death of the husband, we think it 
quite plain that this by no means authorizes the widow to 
select from the estate, at her option, any particular two 
hundred acres of land in the county, or property in town 
of the greatest value allowed by law as a homestead in 
town, and claim that the property thus selected shall be 
set apart as or in lieu of a homestead. And for this reason 
the application of appellants might have been very prop- 
erly refused. But the determination of the case upon this 
point does not determine appellant’s right to a proper 
allowance in lieu of a homestead, if she is entitled to any- 
thing. We therefore deem it best to dispose of the case on 
its merits, rather than on any technical objection to the form 
and character of the application. 

The claim of appellent for the allowance which she de- 
mands rests upon the supposition that, by the instrument 
executed by Smith on the 19th of January, 1869, to herself 
and their two minor children, and that of February, 6, 1869, 
to said children, in which she joined as grantor, for the 
house and lot which constituted the homestead of the fam- 
ily for several years previous, and upon which they coutin- 
ued to reside until his death, some two months afterwards, 
and upon which she with her family continued to reside 
up to the trial of this case, lost its character as the home- 
stead of the family, and became the absolute property of 
said minor children. Was this the legal effect of these in- 
struments? Evidently they form part and parcel of one 
transaction, and must be considered together, and also in 
connection of Smith’s will, which was made some nine 
days subsequent to the day on which the first one was re- 
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corded and the last one executed. These papers are drawn 
in the form of deeds, but in many of their features they 
certainly partake very strongly of the nature and character 
of testamentary instruments. They were made a short 
time before the death of the ostensible grantor, when, as is 
stuted in them, from his age and his physical condition he 
wus unable to attend to his business. They bear upon 
their faces unmistakable evidence that they were made in 
view of the grantor Smith’s anticipated speedy death, and 
with the intention of arranging his business and making a 
future provision for his wife and two minor children. In 
some particulars they have direct reference to aiid provide 
for transactions which were to be had subsequent to his 
death and during the minority of his children. Aud look- 
ing at these instruments in the light of all the facts of this 
case exhibited by the record we would, we think, be jus- 
tified, if necessary to do so, in holding them to be deeds of 
apportionment made in contemplation of death, which can 
only be given the effect intended by the parties by treating 
them as testamentary instruments. If so, then unquestion- 
ably there was a homestead belonging to Smith at his 
death. And the fact that his wife may have consented to 
the disposition made of it by these testamentary instru- 
ments, will not authorize her to claim for herself and child, 
to whom the homestead has been thus conveyed, the value 
of a homestead out of other property belonging to the 
estate. 

But if these instruments are to be regarded as absolute 
conveyances, which took effect at the date of their execu- 
tion, whereby the title to the homestead became vested in 
the children prior to the death of their father, we think it 
equally clear that appellants’ claim to the allowance she asks 
is untenable. A reasonable advancement by a parent toa 
child, on marriage or starting in life, has been held by our 
court to be valid as to existing creditors; but certainly a vol- 
untary conveyance from an insolvent parent, even as an ad- 
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vancement to his child, cannot be regarded as reasonable. 
But settlements apon minor children cannot be regarded 
as advancements; nor are they to be supported by the 
same consideration as advancements, though made by pa- 
rents when entirely solvent; that is to say, with reference 
to pre-existing liabilities. The record shows that Smith 
was probably insolvent at the date of the execution of the 
first of these instruments. He was unquestionably so pre- 
vious to his death; and there can be no pretense that the 
provision he proposed thereby to make for these children 
ean be regarded, in view of his pecuniary condition, as 
reasonable. Ile evidently did not intend to make it at the 
expense of his creditors, for he expressly declared it to -be 
his desire that all his just debts should be fully paid. But 
whatever was the object and purpose of Smith, if the ef- 
fect is to hinder, delay or defeat the claims of his credit- 
ors, as it was voluntary, it is certainly fraudulent and void 
as to them, whatever may be its effect as to other parties. 
To give these instruments the effect claimed by appellants, 
would, in our opinion, lead directly to this result. It is 
true, as has often been held, creditors have no interest in 
property exempt from forced sale. They therefore can- 
not complain that it has been sold in fraud of their rights ; 
but that is when the creditor is seeking the proceeds aris- 
ing from such sale. Here the ereditors had the right to 
subject all of Smith’s estate not exempt from forced sale 
to the payment of their debts. Their right to do this was 
superior to that of any one claiming under a voluntary 
conveyance. And it by no means follows, because the 
creditors cannot reach the homestead which has been 
fraudulently conveyed, or the proceeds arising from such 
conveyance, for the payment of their claims, that it may be 
voluntarily conveyed, and then other property which was 
subject to their demands withdrawn from such liability. 
The homestead exemption cannot be distorted in this way, 
so as to be made an engine of fraud upon the rights of 
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creditors. We therefore conclude, as these deeds, if they 
are to be so treated, were voluntary, they were in con- 
templation of law, in view of the pecuniary condition of 
the grantor, void as to creditors, and cannot be used by the 
parties to them to support their claim to take from the es- 
tate property which unquestionably forms a part of it, and 
was subject to the payment of its debts. Although the 
second of these instruments might upon its face appear to be 
merely a conveyance of the homestead, in which the ered- 
itors have no interest, yet when it is attempted to be used 
so that one of the grantors, and the beneficiary under it, 
may take from the creditors of the estate the property 
which they are entitled to have applied to.the payment of 
their debts, to get another homestead in lieu of the one 
which has been disposed of, and of which they are in the 
enjoyment, it becomes in legal effect a fraudulent convey- 
anee to defeat creditors in the collection of their just 
debts, and must, as to them, be held void. 

There is no error in the judgment of the court, and it is 


therefore affirmed. 
AFFIRMED. 





Tue State v. Antuony DEVEREUX. 


INDICTMENT FOR SELLING MORTGAGED PROPERTY.—An indictment 
which charges the defendant with selling property conditionally 
mortgaged with intent to defraud, and which fails to charge that the 
mortgage had become absolute by the happening of the condition be- 
fore the sale, is bad. 


APPEAL from Rusk. Tried below before the Hon. M. 
D. Ector. 

Art. 773 of the Penal Code is as follows: “If any per- 
son has given or shall hereafter give any deed of trust or 
other lien in writing upon any personal or movable prop- 
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erty, and shall remove the same or any part thereof out of 
the State, or shall sell or otherwise dispose of the same, 
with intent to defraud the person having such lien, either 
originally or by transfer, he shall be punished by confine- 
ment in the penitentiary not less than two nor more than 
five years.” 

The indictment in this case sets forth at length the fol- 
lowing instrument: 

“Tue State or Texas, \ 

“Qounty of Rusk. 

“J, Anthony Devereux, of said county and State, do 
hereby acknowledge that I have this day bought from 
Martin Casey one one-horse buggy, for the sum of one 
hundred and five dollars in currency, and I do hereby 
transfer to him all my right and title to my pay as a 
policeman to that extent; and should my pay not amount 
to said one hundred and five dollars, I hereby mortgage 
said buggy and harness as a pledge and lien for that 
amount; and when said amount of one hundred and five 
dollars shall have been paid, this obligation to be null and 
void. And he is authorized to receive my pay due to me 
as said policeman, and receipt for the same in my name. 
Witness my hand and seal this, the 21st September, 1871. 

His 
(Signed,) “ANTHONY X DEVEREUX.” 
mark. 

Though Devereux was charged with fraudulently selling 
the buggy, there was no averment that his pay as police- 
man did not amount to one hundred and five dollars. 

Exceptions to the indictment, based on the ground that 
it was vague, uncertain, and charged no offense, were sus- 
tained, 


Martin Casey, for the State. 


Roserts, Cuter Justice.—We are of opinion that the 
court did not err in setting aside the indictment upon the 
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exceptions taken to it in the court below. The instrn- 
ment purported to be a pledge and lien, on condition that 
the defendant’s pay as policeman should not amount to 
one hundred and five dollars; and there is no averment 
in the indictment that it did not. That is the literal im- 
port of the instrument, and there are no averments show- 
ing that it was intended to be an absolute pledge of the 
buggy and harness, to take effect unconditionally at the 
date of its execution. If there had been, it is not stated 
that there was a failure to collect the pay as policeman, for 
which a power of attorney was given to Martin Casey, 
otherwise than inferentially, by stating that the defendant 
had not paid the money to Martin Casey. 

The indictment must therefore be held to be defective 
for uncertainty and for deficiency in not stating properly 
the facts necessary to constitute the offense attempted to 
be charged. 

Judgment affirmed. 

JUDGMENT AFFIRMED. 





JAMES McF ain v. THe Strate. 


1. INDICTMENT—W HAT A SUFFICIENT DESCRIPTION OF AN OFFENSE.— 
An indictment sufficiently describes an offense by employing the 
language of the statute, whenever the statute sets out in the defini- 
tion of the offense the specific facts constituting it, and does not 
describe the same by the use of generic terms. 

2. INDICTMENT NEED NOT CONTAIN NEGATIVE AVERMENTS. — An 
indictment need not by averments negative the existence of facts 
which, under the statute, would relieve the act charged of crimin- 
ality. 

3. THREAT TO KILL, WHEN NOT QUALIFIED.—A threat to kill another, 
unless the party threatened would do or leave undone something 
which the party threatening had no right to require, is, in its legal © 
effect, an unqualified threat. 


APPEAL from Panola. Tried below before the Hon. 
Geo. Lane. 
25 
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James McFain was indicted under art. 6585, for threat- 
ening to take the life of B. J. Harvey and of others named. 
The indictment charged that McFain “did then and there 
unlawfully, feloniously, and seriously threaten to take the 
life of B. J. Ilarvey” and the others named. 

The law in force under which the indictment was found 
will be found to be the act amending the code, which took 
effect Oct. 16, 1871, and is as follows: 

“Art. 6585. (784) If any person shall threaten to take 
the life of any human being, or to inflict on any human 
being any serious bodily injury, he shall be punished by 
confinement in the penitentiary for a period of not less 
than one year nor more than five years, or by a fine of not 
less than five hundred doHars nor more than two thousand 
dollars.” 

Art. 6586 (785) of the same act is as follows: 

“In order to render a person guilty of the offense pro- 
vided for in this chapter, it is necessary that the threat be 
seriously made.” 

Art 6588. (787) of the same act is as follows: 

“A threat that a person will do any act merely to protect 
himself, or to prevent the commission of some unlawful 
act by another, does not come within the meaning of this 
chapter.” 

B. J. Harvey had purchased property at sheriff’s sale, 
which was claimed by McFain as a part of his homestead. 
It adjoined the lot on which his residence stood, and there 
was evidence that he had cultivated it as a garden. Harvey 
had sued out a writ of sequestration, and was placed in 
possession of the lot purchased by him. Afterwards, on 
the 15th of May, 1874, Harvey, in company with some 
hands, was proceeding to construct a fence around the lot, 
when McFain approached with a double-barrel shot-gun, 
which he laid near him, and addressing Harvey and his 
hands said, in effect: “If you persist in putting up this 
fence around this lot, I will kill you if shot will reach 
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you;”’ and at the same time claimed the premises as his 
property. 

Verdict guilty, and punishment assessed at a fine of five 
hundred dollars. 


Martin Casey, for appellant, insisted on the insufficiency 
of the indictment, citing Hanson v. The State, 23 Tex., 
232; Bell v. The State, 29 Tex., 494; Burch v. The Re- 
public, 1 Tex., 610. 


George Clark, Attorney General, for the State, insisted on 
the sufficiency of the indictment, citing Evans v. The 
State, 25 Tex. Supp., 304; Estes v. The State, 10 Tex., 
305; Horan v. The State, 24 Tex., 163; Cochran v. The 
State, 26 Tex., 680; Banks v. The State, 28 Tex., 644; 
Blair v. The State, 32 Tex., 474. ; 


Roserts, Cuter Justice.—It is objected to the indict- 
ment that the words constituting the alleged threat are not 
set out. This objection was not raised in the court below. 
The indictment charges that the defendant “did then and 
there unlawfully, feloniously, and seriously threaten to take 
the life of B. J. Harvey” and of others named. This is 
substantially in the language of the statute creating the 
offense. (Pas. Dig., art. 2864.) That is, as it has often been 
held, sufficient when the statute sets out in the definition 
the specific facts constituting the offense, and does not de- 
fine or describe the offense by the use of generic terms. 
The statute in this case presents two distinct facts, which 
concurring constitute the offense, one of which is the act 
of threatening to take life, and the other is the then exist- 
ing serious intention entertained to execute it. A threat 
to take life is a definite single act, capable, it is true, of 
being performed in different ways by the use of different 
words, just as in the case of an assault. An assault is the 
unlawful attempt to commit a battery. The act involved 
in its commission may be performed in various ways and 
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by a great diversity of means and instruments. Still, how- 
ever variant the modes or means of performing the act, it 
is single and definite, and, therefore, it is not required that 
the particular mode or means in any case shall be set out. 
So, in the same sense, a threat to take life is a single def- 
inite act, although it may be performed by the use of a 
great variety in the combination of words employed for 
the purpose. The case of Hanson v. The State, 23 Tex. 
232, is referred to as sustaining this objection to the in- 
dictment. In that case the indictment charged that the 
defendant did “ publish an obscene and indecent newspaper 
valled John Donkey.” There it was held that the indict- 
ment was bad, although it might follow the words of the 
statute in defining the office. The multifarious character 
of the various things and different classes of things in- 
tended to be prohibited by the statute necessarily made the 
terms used generic in order to avoid too great a prolixity. 
Ip that statute, also, the leading object is the thing pub- 
lished, or the part of the newspaper that constituted the 
obscenity; the publishing, and the intention with which the 
publishing is done, though necessary, are incidental facts, 
as are the publishing and malicious intent in the case of 
a libel. Not so in this case, where the leading object con- 
templated in the prohibition is the act itself of threatening 
to take life, whatever may be the mode of doing it, as in 
the case of an assault. 

It is contended that the indictment should aver that the 
threat was not made by defendant to protect himself or pre- 
vent the commission of some unlawful act. This argument 
is founded upon art. 6588, Pas. Dig., which is no part of 
the definition of the offense. Its object is to expressly in- 
dicate that those facts, or either of them, concurring with 
and being the object of the threat, would relieve it from 
criminality, just as it is said in the code, in reference to ar 
assault, that to point an unloaded gun at one is not an as- 
sault. That mode of explaining what acts in connection 
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with the act prohibited will prevent it from being criminal 
is very common in the code; and it has never been held 
that such acts must be negatived in the indictment, especi- 
ally when, as in this case, they are specified in a separate 
article entirely disconnected from the definition of the of- 
fense. 

Another objection made to the indictment is that the 
threat is conditional. It was in substance that, if the per- 
sons addressed continued to put up the fence on lot 111, 
where they were then at work for that purpose, that he 
would kill them. If the condition in the threat requires 
something to be done, or to be left undone, that the party 
threatening has no right to require, it must generally be 
held to be tantamount in-legal effect to an unqualified 
threat. It would be similar to the case where one man 
should point a loaded gun at another in anger, accompanied 
with the declaration that he would shoot him if he did 
not get on his knees, or do something else which he had 
no right to require of him. In such a case it would be an 
assault consummated, and not relieved by the condition 
contained in the accompanying declaration. (Bell v. The 
State, 29 Tex. 494; 2 Russell, 717, 718.) The evidence 
tended strongly to show that Harvey, one of the per- 
sons threatened, who had the others engaged at work 
about the fence, had been previously put in possession of 
the lot 111, where they were at work, by the sheriff of Pa- 
nola county, who had taken possession of it under a writ 
of sequestration in a suit brought by Harvey against the 
defendant to try the title to said lot; that defendant had 
failed to give the bond required of a defendant in such a 
ease, and that Harvey had given the bond as _ plaintiff 
therein. There was nothing shown in contradiction of 
this. The defendant claimed the lot as part of his home- 
stead, and sought to exercise ownership and exclusive cou- 
trol over it on that account. However sacred the home- 
stead rights may be under our Constitution and laws, they 
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cannot be held to override and trample down the process 
of the courts, and the rights of parties acquired under such 
process, issued in a suit to try the right to such property. 
Therefore, as the condition in the threat of defendant re- 
quired something which, under the circumstances, he had 
no right to acquire, it amounted, in legal effect, to a posi- 
tive threat to take life. He who stands upon his legal 
rights must conform to the law in the modes pointed out 
by law for the ascertainment and preservation of them. 

It was objected, also, that the verdict of the jury was 
contrary to the charge of the court and contrary to the 
law and evidence. The charge of the court, though very 
correct, was certainly as full and favorable to the defend- 
ant as the law would permit. There is very little, if any, 
substantial discrepancy in the testimony of the witnesses, 
and the facts as presented fully authorized the j jury to find 
the verdict which they did. 

AFFIRMED. 





E. W. Jones AND WIFE V. JoHN WILLIAMS ET AL. 


1. MILITARY ORDERS ADMISSIBLE IN EVIDENCE WITHOUT SHOWING 
THE LAWS OR ORDERS AUTHORIZING THEM.—The military orders 
of a Confederate general in command of a department, issued during 
the late war, when offered by one who seeks to establish under them 
his authority at the time to act, are admissible in evidence as original 
documents, without affidavit of loss and search for the law or supe- 
rior order authorizing their issuance. 

2. WHEN A MILITARY ORDER AFFORDS PROTECTION TO THOSE WHO 
OBEY IT.—All officers and agents of the Confederate Government 
who, during the late war, acted under and by virtue of instructions 
from the department commander, issued under existing authority, 
are protected by such instructions from personal accountability. 

3. WHEN AN ILLEGAL CONTRACT CANNOT BE RELIEVED AGAINST.— 
Where an illegal contract has been fully executed, the courts will not 
interfere in aid of a party to such contract who may have been in- 
jured thereby. 

4, NEW TRIAL.—Where there is evidence sufficient to support the ver- 
dict in cases of conflicting testimony a new trial will be refused. 
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AppraL from Cherokee. Tried below before the Hon. 
M. Priest. 

This suit was originally begun by J. P. Douglass, as 
guardian for F. M. Thompson, who was alleged to have 
been non compos mentis, and of Fannie Marshall, a minor. 
During the pendency of the suit F. M. Thompson died, 
and Fannie Marshal! married E. W. Jones, after which the 
suit was prosecuted in the name of E. W. Jones and his 
wife, who thus became sole claimants. 

The suit was for the recovery of twenty thousand dol-— 
lars, the alleged value of sixty-four bales of cotton charged 
to have been fraudulently taken from F. M. Thompson and 
converted by defendants in the year 1864. 

The defendant, Williams, in his answer alleged that on 
the 11th day of December, 1863, and during the year 1864, 
he was the duly-appointed and acting agent of the late Con- 
federate Government for the purchase of cotton; that his 
authority extended to the purchase for said Government of 
one half the cotton in said county, to pay for the same, 
and give indemnity to the owner that the remaining half 
should not afterwards be impressed by the Government; 
that on, to wit, the day of , 1864, in pursuance and 
accordance with his said authority, and the instructions 
from his superior officer in command, he purchased of 
said F. M. Thompson, both being citizens of said Confederate 
Government, said sixty-four bales of cotton, the same being 
then and there in the actual possession, control, manage- 
ment, and apparent ownership of the said Thompson, and 
claimed by him; that afterwards, to wit, on the 11th day of 
May, 1864, he and the said Thompson weighed, marked, 
designated, and set apart said cotton to said defendant as 
such agent for the use and benefit of said Government; 
that said defendant then and there fully paid the said 
Thompson for said cotton the price agreed upon between 
them, which was accepted and received by him in full sat- 
isfaction thereof, whereupon the said Thompson made, 
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executed, and delivered his bill of sale of the same, which 
was made a part of amended answer, and the said defend- 
ant Williams gave him, on behalf of said Government, an 
obligation or indemnity protecting the remainder of said 
cotton from impressment; that the cotton so purchased 
was left in charge of said Thompson, and defendant Wil- 
liams having reported his action to his superior officer, the 
cotton was thereby, so far as he was concerned, turned over 
to said Government; that said cotton was afterwards taken 
away by a train of wagons and converted by said Govern- 
ment to its own use and benefit; that at the time said cot- 
ton was so actually taken away he had turned it over to his 
said superior officer as aforesaid, and had, in fact, nothing 
further to do with it, and positively refused to take control 
over it; that the only authority or control he ever had or 
exercised over said cotton was strictly as such Government 
agent, and that he never had or received any of the pro- 
ceeds of the same whatever. 

It may be here remarked that the evidence fully sustained 
every allegation in the answer of defendant Williams. 

Defendant Barrett adopted substantially the answer of 
his co-defendant Williams, pleading that he was also a 
cotton agent of said Government, and whatever he did in 
ordering the removal of said cotton was done as such agent. 
Defendant Hall answered by general denial and general 
demurrer. Defendant Hamilton having failed to make ary 
appearance, judgment by default with a writ of inquiry was 
taken against him. 

The plaintiff demurred to the answer of Williams and 
Barrett generally and specially, and alleged that the said 
laws and orders of the Government of the Confederate 
States were in violation of the Constitution and laws of the 
United States, and were null and void, and that hence de- 
fendants could not justify under the same. A trial was 
had at the July term, 1872, which, the demurrer of plain- 
tiffs being overruled, resulted in a verdict and judgment 














1874. ] Jones v. WILLIAMS. 393 





Opinion of the court. 





for defendants, Williams, Barrett, and Hall; and under the 
charge of the court the damages under the writ of inquiry 
were assessed, and judgment rendered against defendant 
Hamilton for $7,488. Motion for a new trial overruled, 
and appeal taken. 

The court gave the jury, among other instructions, the 
following, viz: ‘* Texas, during the civil war, being a part 
of the territory under the control of the Confederate Gov- 
ernment, was subject to said Government, and the citi- 
zens of Texas were necessarily bound to obey and comply 
with the laws of said Government, and with the military 
orders of E. Kirby Smith, lieutenant general commanding 
the department; and allofficers and agents acting under 
him, and in accordance with the instructions given them, 
are protected from personal liability and accountability.” 


T. J. Word and A. M. Jackson, for appellants, cited 
Whitmore v. Allen, 33 Tex., 355; The Sequestration Cases, 
30 Tex., 700, e¢ seg.; Hickman v. Jones, 9 Wallace, 200; 
Bayliss v. Estes, 1 Heiskel, 78; Wiley v. Wiley, 33 Tex., 
358. 


Bonner & Bonner, for appellees, cited George v. Stevens, 
31 Tex., 675; Thorington v. Smith, 8 Wallace, 1; Vattel, 
book 3, chap. 28, p. 426; The Prize Cases, 2 Black, 668, 
669; Trevino v. Fernandez, 13 Tex., 630; United States v. 
Palmer, 3 Wheaton, 610; The Divina Pastora,4 Wheaton, 
52; The Santissima Trinidad, 7 Wheaton, 283; Price v. 
Poynter, 1 Bush., 387; Bell v. L. & N. R. R. Co., 1 Bush, 
404; Brakebill v. Leonard, 40 Ga, 60; 1 Greenl. Ev., 
§ 82; Latham v. Sclkirk, 11 Tex., 321; Brashear v.. 
Martin, 25 Tex., 202; Jackson v. Van Dusen, 5 Johns. 
157; Burton v. Bondies, 2 Tex., 203; Horton v. Reynolds, 
8 Tex., 284; Parker v. Leman, 10 Tex., 116. c 


Devine, Associate Justice.—This suit was commenced 
in the name of J. P. Douglass, as guardian of Francis M. 
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Thompson and Fannie Marshall, in the District Court of 
Cherokee county, on the 10th day of October, 1865, to re- 
cover the value of sixty-four bales of cotton, owned jointly 
by said Thompson and Marshall. The petition averred 
that Thompson became of unsound mind about the 1st of 
March, 1864, and has so continued; that on or about Sep- 
tember 30, 1864, Thompson, after due proceedings before 
a competent tribunal in Cherokee county, was found, and 
so declared, of unsound mind, and that in October, 1864, 
petitioner was appointed guardian of Thompson and of the 
minor, Fannie Marshall. : 

The petition charged that the defendants, John Williams, 
Wm. W. Barrett, A. J. Hamilton, and Robert Hall, frauda- 
lently combining to defraud the plaintiffs of their property, 
did, after Thompson became of unsound mind, and on or 
about the 30th of June, 1864, and down to October of the 
same year, take, without any legal right, sixty-four bales 
of said cotton, each bale being averred to be worth three 
hundred dollars, by reason of which plaintiffs were dam- 
aged to the amount of twenty thousand dollars. The pe- 
tition contains the usual prayer for damages, &c., &e. 

The defendant, Williams, excepted generally and in 
special terms to the petition, and answered with a general 
denial, and averred that from the 11th of December, 1863, 
and during the year 1864, he was acting in Cherokee 
county as the agent of the Confederate States for the pur- 
chase of cotton, and as such agent purchased the same; 
that in the purchase of said cotton he acted within the 
scope of the authority vested in him by his superior offi- 
cers, duly authorized to act as the officers of said Govern- 
ment, which was then the only existingde facto Government 
of Texas and other States; that Francis M. Thompson and 
defendants were both citizens of said Government; that 
Thompson had the sole control and management of the 
cotton, and was the only known owner of the same. 

Detendant further averred that in 1864 he purchased for 
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a valuable consideration the 64 bales of cotton mentioned 
in plaintiffs’ petition, which Thompson had consented to 
sell, and did sell to defendant, as agent of the Confederate 
States, and “that afterwards, on the 11th of May, 1864, 
said 64 bales of cotton were by said Francis M. Thompson 
and defendant weighed, marked, designated, and set apart 
to defendant as such agent;” that defendant fully paid 
then and there the price agreed upon for said cotton; that 
defendant then gave to said Thompson the written guar- 
anty which he was authorized to give, protecting the re- 
maining half of 64 bales of plaintiffs’ cotton from impress- 
ment, seizure, or molestation; that the money and guar- 
anty then received by Thompson were accepted freely by 
him as full satisfaction for the cotton so purchased. There 
were other defenses by Williams not necessary to be 
noticed. 

The defendant Barrett answered, adopting the exceptions 
and answers of his co-defendant Williams, and averred 
that his action in ordering the removal of the cotton was 
in obedience to the obligations imposed upon him as an 
officer of the cotton bureau. 

The defendant, Robert Hall, excepted generally, and an- 
swered with a general denial. 

A. J. Hamilton made default, and a jadgment interlocu- 
tory was entered against him, and a writ of inquiry de- 
manded. 

The minor, Fannie Marshall, having intermarried with 
William E. Jones, and the interest of Francis M. Thomp- 
son having, after his death, vested in his widow, and by 
virtue of the will of William J. Thompson, her husband, 
William E. Jones, and herself were substituted as plain- 
tiffs; and after various amendments by plaintiffs and de- 
fendants, which were in substance repetitions of their pre- 
vious pleadings, the cause was tried and a verdict rendered 
by the jury in favor of the defendants, Williams, Barrett, 
and Hall. <A verdict under the eharge of the court for the 
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value of the 64 bales was found by the jury against A. J. 
Hamilton, who had not answered. 

The plaintiffs moved for a new trial,and assigned as 
grounds for the same: Ist. “Because the court erred in 
permitting the depositions of Guy M. Bryan and William 
J. Hutchins to be read in evidence. 2d. Because the 
court erred in the instructions given to the jury. 38d. Be- 
cause the finding of the jury is contrary to the law and the 
evidence.” 

The motion for a new trial being overruled, the plain- 
tiffs appealed, and assign as errors the following: 

‘*First. The court erred in overruling the motion fora 
new trial, and in refusing to grant a new trial. 

“Second. That the court erred in giving a judgment on 
the verdict found by the jury, the said verdict being vague, 
uncertain, and contradictory. 

‘Third. That the court erred in instructions given to 
the jury. 

“Fourth. That the jury found their verdict contradictory 
to law and against the evidence submitted to them, and is 
wholly unwarranted.” 

The first assigument of error being embraced in the 
grounds set forth in the 2d, 3d and 4th assignments, will 
not be now noticed further than by remarking that the ex- 
ceptions taken by plaintiffs to the admission of the deposi- 
tions of Guy M. Bryan and William J. Hutchins, and 
assigned as one of the grounds for a new trial, are not ten- 
able. The depositions, whatever may be urged as to their 
not furnishing evidence sufficient as a defense to the ac- 
tion, were clearly admissible as evidence and for what 
they might legally be worth. The objections raised to the 
admission as evidence of the ‘‘general orders” issued by 
Guy M. Bryan as the assistant adjutant general of Gen- 
eral Smith, and by the direction of that officer, and the 
order creating the cotton office for Texas, New Mexico, 
Arizona, and the order assigning William J. Hutchins to 
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duty as chief of that office or bureau, and attached to their 
depositions, were original documents, and as such were ad- 
missible in evidence without declaration or proof of loss 
and search for the law or order authorizing them. The 
second assignment of error, relative to the vague and un- 
certain character of the verdict, and its omission to define 
the facts found, and its being contradictory, is not apparent 
from an examination of the verdict. The jury find for the de- 
fendants. In this verdict there is nothing vague, uncertain, 
or indefinite: it is as clear, as certain, and as positive as 
could be expected or desired in any suit of this character. 
It is not contradictory by reason of its likewise finding the 
value of the cotton taken: this was called for in that por- 
tion of the charge of the court which directed the jury to 
find the value, as the basis of a judgment against the 
defendant A. J. Hamilton, who had not answered, and 
against whom a judgment by default had been previously 
taken. 

“ The third assignment of error, that the court erred in 
instructions given to the jury,” is, we believe, not sustained 
by even the most critical examination of the charge, so far 
as the plaintiffs may be interested in it. The charge isa 
remarkably clear statement of the case, presenting it to 
the jury under various aspects, comprehensive in its views 
of the rights and obligations of the defendants, the condi- 
tion of mind in which F. M. Thompson was, and the 
character of the transaction relative to the alleged purchase 
of the cotton from him by Williams. It Jeft nothing for 
the plaintiffs to object to. If there is any error in the 
charge, it will be found in that portion relative to the time 
at which the value of the cotton was to be ascertained, 
and of this the defendants only could complain. No ex- 
ceptions to the charge were made, neither were any instruc- 
tions asked for by plaintiffs. They were satisfied with 
the charge when it was delivered to the jury. 

The fourth assignment of error, “that the jury found 
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their verdict contradictory to law and against the evidence 
submitted to them, and is wholly unwarranted,” fails to 
show, when tested by an examination of the pleadings, 
the evidence, and charge of the court, any error. The 
charge in plaintiffs’ pleadings of fraud and combination 
on the part of Williams and the other defendants is not 
supported by evidence. It is, in fact, completely negatived 
by the evidence. 

The claim of appellants to recover, on the ground that 
Fannie Marshall (now Mrs. Jones) was the owner of one- 
half of the cotton, by virtue of the will of her deceased 
uncle, William J. Thompson, and as such could not be 
divested of her interest by the action of Francis M. Thomp- 
son, is answered by reference to that will, which appoints 
her uncle, Francis M. Thompson, “trustee for my said 
niece, Fannie Marshall, to receive, hold, manage, and 
control all the property she may become entitled to under 
or by this will, until she arrives at full age of twenty-one 
years old, paying over to her annually such portion of the 
annual profit or income as she may need for her mainten- 
ance or support.” This portion of the will gave him full 
power to manage, control, and use the property for her 
benefit or support. 

It is argued in the brief of appellant’s counsel that F. 
M. Thompson had not qualified under the will as executor, 
neither had he aecepted the appointment of trustee for his 
niece. The will was proven up on behalf of Fannie Mar- 
shall in the State of Alabama, and admitted to probate on 
the 10th of March, 1864, in the county of Macon, in that 
State. It was not necessary that Francis M. Thompson 
should have qualified as executor to enable him to become 
entitled to the property devised to him by his brother. 
He was already in the exclusive possession, use, and en- 
joyment of it. Neither was a formal acceptance of the 
trust conferred upon him for the benefit of his niece neces- 
sary. The evidence shows that he alone held the posses- 
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sion, and had the exclusive control of the property jointly 
owned by himself and niece under the will, she being at 
the time a resident of Alabama. He held it under the 
will in trust for her, and as her trustee was liable for the 
same. It was disposed of by him as his own property, 
neither Williams nor the other defendants having the 
slightest knowledge of Fannie Marshall having any inter- 
est in the same. Independent of these facts, the evidence 
shows that after the sale of the sixty-four bales to Williams 
there still remained an equal number of bales and weight 
of cotton, equal in all respects to that sold; and even con- 
ceding that Thompson could only dispose of one-half, the 
amount to which Fannie Marshall was entitled under the 
will still remained in the custody and control of Thompson. 

It is, however, earnestly contended, on behalf of appel- 
lants, that as Fannie Marshall would be entitled under the 
will to all the property devised to Francis M. Thompson, 
in the event of his dying and leaving no child or child- 
ren, this property could not be sold or disposed of by 
Thompson, and that upon his death, about three years 
after the sale of this cotton, she was entitled to claim the 
property, (he having left no child,) or, as in the present 
suit, recover the proceeds of property from those who 
might have purchased it years before. While this view 
would be correct so far as the real estate was concerned, if 
sold by him, or so far as the personal property remaining 
at his death and capable of identification went, it certainly 
cannot be held with reference to ordinary sales of personal 
property in the usual course of business, or the sale of the 
erops of the plantation in Robinson county, and the one- 
half of the annual crops of the plantation in Cherokee 
county.. The will under which she claims affords nothing 
to support such a view of her rights or his responsibili- 
ties; and this brings us to the principal or main question 
in the case, which is, Was Francis M. Thompson of suf- 
ficient mental capacity to contract with John Williams at 
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the time stated in the evidence, or was he capable at the 
time of understanding the character and terms of the con- 
tract, and did he give an intelligent consent to the execu- 
tion of the same by his agent, Doctor Simmons? 

On the trial of this cause, stress was laid on the fact 
that defendants were acting as the agents of the Confeder- 
ate States Government. It is not necessary for the decision 
of this case to inquire what measure of protection should 
and can be legally extended for the protection of an officer 
acting as an officer or agent of that Government, and act- 
ing within the scope of the authority conferred upon him. 
As already stated, another and entirely different question 


-is presented as the principal one, and to which all others 


are necessarily subordinate. The able brief of appel- 
lants’ counsel, however, relies upon the case of Whit- 
more v. Allen, 33 Tex., 355, as of controlling influence 
in this, and as a decision which applies with peculiar force 
to the facts and circumstances connected with or growing 
out of the transaction complained of by plaintiffs. The 
ease cited furnishes but little information. Whitmore 
sued Allen and eight others, in 1866, to recover damages 
for false imprisonment from November, 1863, to Novem- 
ber, 1864. The jury rendered a verdict of not guilty, aud 
on appeal the judgment of the District Court was reversed. 
There is nothing in the statement of the case by the re- 
porter or in the opinion of the court to show by what au- 
thority or on what charge Whitmore was seized and im- 
prisoned in Smith and Cherokee counties for the term of 
one year. Beyond that portion of the opinion of the court 
which states that “the appellees appear to have acted as 
an independent organization of cavalry, under authority 
of the Confederate States,” it is not perceived in what man- 
ner the case referred to can be considered as having appli- 
cation to the case before us. 

It is contended, on behalf of appellants, that this being 
trust property, even were it an executed contract, Fannie 
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~ Marshall’s interest cannot be affected by what is contended 
to have been an illegal transaction. It is not, however, 
shown to have been her property. As already stated, suffi- 
cient remained to satisfy her interest, were it admitted that 
Thompson could not control the entire crop of one hun- 
dred and twenty-eight bales; and the rule which governs 
is the familiar one declared in Whitis v. Polk, 36 Tex., 
626: “When an illegal contract has been fully executed, 
the courts will not interfere to litigate the claims of parties 
who may have been enjoined thereby.” 

As regards the condition of F. M. Thompson at the time 
of the sale of his cotton to defendant, Williams, the evi- 
dence is conflicting. The evidence of J. P. Douglass, the 
original plaintiff, and P. Blackburn and wife, both in the 
employ of Thompson, detail facts and state their opinions, 
and the facts and opinions stated by these witnesses tend 
strongly to show the incapacity of Thompson, before and 
at the time of the execution of the contract, to make the 
same—Douglass stating facts that occurred in the spring 
of 1864, and Blackburn and wife as early as February, 
i864. . The evidence of Dr. Russell, residing at Larissa, is 
that he first became acquainted with Thompson at a pic- 
nie on the Néches, on the Ist or 15th of May, 1864; that 
he met him afterwards several times, and once visited him 
at -his (Thompson’s) plantation in his professional capa- 
city. The opinion of this wituess was that Thompson was 
incapable of understandingly entering into or consummat- 
ing the contract. Dr. Ryan states he ‘+ beeame acquainted 
with Thompson in the spring of 1864, and down to the 
winter of 1866, and attended him professionally in the 
latter part of 1866; that he was then consumptive, very 
much paralyzed on one side, affecting his articulation ma- 
terially, and very much impairing his mind; thinks his 
condition gradually grew worse, and does not think. he 
was in a condition to do business accurately during the 
time witness knew him.” 

26 
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It will be observed that the attendance of this witness, 
in his professional capacity, was over two years and a half 
after the date of the contract with Williams. On behalf of 
defendants it was shown by the evidence of Dr. Simmons 
that he was personally acquainted with F. M. Thompson 
from boyhood; that they had always been intimate, being, 
as it were, raised together; witness resided with Thomp- 
son a few miles from Larissa, in Cherokee county. Wit- 
ness further stated that in February, 1864, Thompson 
came home from a visit to Larissa ‘‘and stated to witness 
that he had seen the agent of the Confederate States Gov- 
ernment, Mr. John Williams, who was proposing to pur- 
chase cotton for said Government, and that he would 
have to let the Government have one-half of his cotton,” 
and made the impression on witness that he believed it 
would be for his interest so todo. “ Mr. Thompson was 
then in good health, and perfectly at himself.” About two 
‘months after this, Williams came to Thompson’s and con- 
ferred with Thompson relative to the purchase. Thomp- 
son was not then in good health, but was sitting up. 
Williams, in reply to the questions of witness, stated he 
proposed to purchase one-helf of the cotton at the Govern- 
ment price, and give the party so selling in addition a 
guaranty against any impressment of the other half by 
the Government. Witness was at this time attending to 
Thompson’s business, and stated to Williams he would ac- 
ceed to his proposition, and would do so the more readily 
as Thompson had, when in good health, spoken to him on 
that subject. Before closing the contract with Williams, 
witness consulted with Thompson, and asked him if he re- 
membered the conversation on the subject of the purchase 
of the cotton on his (Thompson’s) return from Lavissa 
some time before. Thompson stated he did. Witness 
then asked him if it was still his intention to let the Gov- 
ernment have one-half of his cotton, and he said it was; 
witness then closed the trade with Williams. About four 
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or five days after this, Williams came to Thompson’s; the 
sixty-four bales were weighed and marked; he then paid 


the price agreed on, took a descriptive receipt signed by ° 


witness as the ageut of Thompson, and gave to Thompson 
a guaranty on behalf of the Government against the im- 
pressment of the remaining half. The receipt was put in 
evidence. This witness, who was with Thompson at his 
residence before, at, and after the sale and payment of the 
price agreed on, stated, as his professional opinion, that 
Thomson, when he declared his intention or willingness 
to sell half of his cotton to Williams, in February, 1864, 
on his return from the town of Lavissa, was of sound 
mind. At the date of the receipt and weighing of the 
cotton, May 11, 1864, witness states that Thompson; al- 
-though considerably paralyzed on one side, was fally 
capable of transacting the business; that it was fully ex- 
plained to Thompson by witness, and fully comprehended 
by him, and, from witness’ knowledge of and long and 
close intimacy with Thompson, he is satisfied he fally 
comprehended the nature of the transaction. This wit- 
ness retained the money paid, nearly eight thousand dol- 
lars, until the appointment of J. P. Douglass as guardian, 


in October, 1864, and then delivered it to him. It was. 


shown by other witnesses that other persons in Cherokee 
county sold half their cotton to Williams on the same con- 
ditions and for about the same price. . 

All the facts in this case show that the contract of 
Thompson was of the same character as others in that 
county ; that it was consummated in the middle of May, 
1864. Although there is a preponderance of numbers, as 
regards the witnesses, who testified as to his insanity at 
and before that time, the evidence of Doctors Russell and 
Ryan show that the former visited him but once in his 
professional character. The other was not called to visit 
Thompson professionally until over two years and a half 
after the execution of the contract or sale of the cotton. 
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Doctor Simmons resided with him on his plantation, 
knew him long and intimately, acted as his agent, friend, 
and physician before, at, and after the date of the contract. 
Neither this nor any other court is competent to establish 
a system of weights or measures by which it can be posi- 
tively determined how much credit should or can be given 
to the testimouy of witnesses who are not before it, when 
the evidence of such witnesses is contradictory or conflict- 
ing. The law has confided this power principally to the 
jury, who see the witnesses, and whose opportunities for 
correct observation in this respect are greatly superior to 
the members of an appellate tribunal. The duty of the 
jury to reconcile the conflicting or contradictory evidence 
of the witnesses, or to give a greater degree of credit to 
one or more witnesses than to others, seems to have been 
exercised in this case not unreasonably. And the charac- 
‘ter of the contract, as shown by the evidence, it being such 
as any sane person.might at that time be reasonably ex- 
pected to make under like circumstances, relieved it from 
any taint of fraud or suspicion of unfairness. There being 
evidence. sufficient to support the verdict, there was no 
error in refusing the motion of appellants for a new trial, 
and the judgment is affirmed. 
AFFIRMED. 





Tue State v. SAMUEL SHADLE. © 


1, A PENAL STATUTE ENACTED DURING WAR, WHEN NOT TO BE 
ENFORCED.—The act of May 28, 1864, (Pas. Dig., art. 2409,) being 
passed during the war of the Confederacy, and which, in order to 
check the impressment of private property for public use, punished 
a mere trespass as a felony, was not intended to be enforeed after 
the return of peace and the state of public affairs which caused its 
passage had ceased. 

2. AN ACT MUST EMBRACE BUT ONE OBJECT.—The act of May 28, 1864, 

entitled ‘‘An act to punish unlawful interference with private prop- 
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erty or private rights,”? embraced more than one object, and was in 
violation of the twenty-fourth section of Art. VII of the Constitution 
of 1845. 


Appeat from Parker. Tried below before the Hon. 
Charles Soward. 

The indictment charged that Samuel Shadle took from 
the possession of T. C. Moore “one horse, one saddle, 
and one bridle, &c., being then the property of the said T. 
C. Moore, without the consent.of the said T.’ C. Moore.” 

The exceptions to the indictment were sustained. The 
opinion sufficiently indicates their character. 


George Clark, Attorney General, for the State. 


Devine, Assocrate Justice.—Appellee was indicted in 
the District Court of Parker county, at the October term,’ 
1872, under the act of May, 1864, (Pas. Dig., art. 2400,) 
and charged with having taken, with force and arms, and 
without lawful authority, out of the possession of T. C. 
Moore, a horse, saddle, and bridle, the property of said 
Moore. 

Defendant excepted to the indictment. The court below 
sustained the exception and quashed the indictment, from 
which judgment the State has appealed. 

We are sufficiently informed, from the history of the 
time when this law was passed, of the objects in view by 
those who enacted it. “The glaring and numerous abuses 
growing out of the impressment of property for public use 
during the late war called this act into existence. 

These abuses ceased with the return of peace; and we 
cannot hold it to have been the intention of the Legisla- 
ture that a mere act of trespass should, under an entirely 
different condition of affairs, public and private, be pun- 
ished as a felony. 

The vague and general terms of the law leaves it liable 
to some of the exceptions raised on behalf of the accused. 
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It also embraces more than one object, and is repugnant 
to the provisions of the Constitution on this subject. (Art. 
VII, see. 24.) 
There was no error in sustaining the exceptions. 
The judgment is affirmed. 
AFFIRMED. 





R. Knieut & Co. v. THe Soutnern Pactric Rartroap Co. 


1. SPECIAL IssuES.—Only such should be submitted to the jury as arise out 
of the pleadings, and upon which the judgment of the court depends ; 
and the jury should have such instructions upon them as may be ap- 
propriate and necessary to aid them in reaching their conclusion, 

2. OVERCHARGE FOR FREIGHT BY RAILROAD COMPANY.—The rate 
for freight to which the Southern Pacific Railroad Company is lim- 
ited by its charter has no reference to any road except that which 
the company is authorized to build and operate in Texas; anda 
charge of freight, in excess of the limits prescribed by its charter, 
over a road which the company owns and operates out of Texas, 
would be no violation of the provisions of its charter. 

3. LIMIT OF EFFECT OF STATUTE ON CHARGES BY RAILROAD.—A 
charge for freight from Shreveport, La., to the Texas line, in-exeess 
of the limits of the charter of the Southern Pacific Railroad Com- 
pany, is nota violation of such charter, nor does an action arise from 
such overcharge. 


AppkAL from Harrison. Tried below before the Hon. 
J. B. Williamson. | 

Knight & Co., in 1870, brought two suits against the 
Southern Pacific Railroad Company in the District Court 
of Harrison county. One was to recover of the company 
ten dollars upon each of about ninety separate shipments 
of freight for appellant by said company, and on their road 
from Shreveport, Louisiana, to Marshall, Texas, under the 
provisions of the 9th section of the act of February 9th, 
1860, amending the general railroad law of the State, (Pas. 
Dig., art. 4929,) alleging an overcharge by said company 
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upon each of the shipments, and a forfeiture to appellant by 
the company under the provisions of said act; also alleg- 
ing that the company, by the provisions of its charter, was 
and is authorized to charge as freight for shipment over 
their road not more than fifty cents per hundred pounds 
for freight for every hundred miles the same may be car- 
ried. The 13th section of the charter of said company, as 
amended February 16th, 1872, is as follows, viz: ‘ See. 13. 
Said company shall have the right to demand and receive 
such rates and prices for the transportation of passengers 
and freight as they may think proper to establish, not to 
exceed five cents per mile for passengers and fifty cents 
per hundred pounds for freight for every hundred miles 
the same may be earried;” alleging the distance from 
Shreveport to Marshall to be not more than 42 miles. De- 
fendant answered; plea to the jurisdiction of the court; 
general demurrer; general denial; and that said company 
was authorized to make charges in gold, but the same were 
made and collected in currency, and computing the pre- 
mium on gold there was no overcharge; that said com- 
pany never contracted to transport freight over their road 
in Texas except by bill of lading made and signed at 
Shreveport, Louisiana; that said bills of lading did not 
specify what rate of freight was charged in Louisiana and 
what in Texas; that the road in Louisiana was owned and 
operated by virtue of the laws of that State, and was 
named and called the “Southern Pacific Railroad Com- 
pany ;” and being of the same gauge and connecting with 
defendant’s road at the State line, the two roads were run 
by the two companies for their mutual benefit; that con- 
tracts for shipment were made in Louisiana, and con- 
trolled by the laws of that State; that- by the laws of that 
State said companies were authorized to make reasonable 
charges for transportation, &c., and that said charges were 
reasonable; that the provisions of the said 13th section of. 
the said charter was not intended to and does not apply to 
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and become binding upon defendant until one hundred 
miles of their road be built in Texas, and that the same 
does not apply to freight carried by defendant on their said 
road from station to station. 

The other suit was brought by appellant to recover. the 
excess charged and collected by defendant upon some 
shipment over the amount which they could collect by the 
terms of their charter, said excess amounting to about 
seven hundred dollars; to which defendant answered as 
in former suit. The two causes were consolidated at the 
. October term, 1872, and were tried about the 29th Octo- 
ber, 1872. 

Special issues were submitted to the jury, which, and the 
the responses by the jury, are as follows: 

1. “ Did the defendant convey for the plaintiffs certain 
goods from Shreveport to Marshall ?”’ 

Ist. ‘“ We, the jury, find that the defendant did convey 
for plaintiffs certain goods from Shreveport to Marshall.” 

2. ‘‘Was there any express contract or agreement for the 
conveyance of said goods, and if so, where was said con- 
tract made?” 

2d. “ That there was an express contract made for the 
shipment of said goods, and the contract was made in 
Shreveport, Louisiana.” 

3. “What amount did said defendant charge for the con- 
veyance of said goods from Shreveport to Marshall; that 
is, by the hundred pounds?” | 

3d. “That said defendant charged said plaintiffs fifty 
cents per 100 lbs. from Shreveport, Louisiana, to Marshall, 
Texas.” 

4. “What amount did said defendant charge per 100 
lbs. for conveying said goods from Shreveport to the State 
line?” ) 

4th. “That the defendant charged the plaintiffs forty-five 
cents per 100 pounds from Shreveport, Louisiana, to Mark- 
ham’s, on the State line.” 
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5. “ What amount did said defendant charge per 100 
Ibs. for conveying said goods from the State line to Mar- 
shall?” 

5th. “That the defendant charged five cents per 100 lbs. 
from Markham’s, on the State jine, to Marshall.” 

6. “Did said defendant charge more or less than at the 
rate of fifty cents per 100 Ibs. for 100 miles for transport- 
ing said freight ?” 

6th. “ That said defendant did charge plaintiffs more 
than fifty cents per 100 lbs. per 100 miles on said goods.” 

7. “If you find that defendant charged more than at the 
rate of fifty cents per 100 lbs. for the 100 miles, then you 
will make a careful calculation from the evidence before 
you, aud determine how much more the defendant has 
charged the plaintiffs on the various shipments than he 
was entitled to.” 

7th. “ That the defendant charged the plaintiff for each 
separate shipment twenty-nine cents per 100 lbs. more 
than at the rate of fifty cents per 100 lbs. per 100 miles, 
aggregating upon all the shipments the sum of $648.40.” - 

8. “Upon how many different shipments, if any, has the 
defendant charged the plaintiffs more than at the rate of 
fifty cents per 100 lbs. for 100 miles? The above in- 
structions do not refer to parcels or packages of less than 
200 Ibs.” 

8th. “That there were ninety different shipments made 
by defendant for plaintiffs, on which there was an over- 
charge, viz, the charge was at the rate of more than fifty 
cents per 100 Ibs. per 100 miles.” 

9. “ Did defendant convey for plaintiffs from the State 
line any parcels or packages of less than 200 lbs., and if 
so, did the defendant charge upon any of these more than 
he would have been entitled to charge had such package 
or packages weighed 200 |bs. each, at the rate of 50 cents 
per 100 lbs. for the 100 miles?” 

9th. “That the defendant did convey packages from 
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the State line to Marshall of less than 200 Ibs. weight; 
but the defendant did not charge more than at the rate of 
50 cents per 100 lbs. per 100 miles for said packages.” 

10. “ Upon how many packages, if any, has the defend- 
ant charged at a rate higher than above stated ?” 

10th. “‘ There were 90 packages conveyed by defendant 
to plaintiffs upon which there were charged greater than 
at the rate of 50 cents per 100 Ibs. per 100 miles.” 

11. ‘“* How much has defendant charged, if anything, on 
packages above the rate as before stated ? ” 

lith. “ That the defendant has not charged on packages 
anything above the rate as before stated.” 

12. “ What is the distance from Shreveport to Marshall ?”’ 

12th. “That the distance from Shreveport, Louisiana, 
to Marshall, Texas, is 42 miles.” 

13. “ What is the distance from Shreveport to the State 
line?” 

13th. “That the distance from Shreveport, La., to the 
State line is 21 miles.” 

14. “What is the distance from the State line to Mar- 
shall ?” 

14th. “ That the distance from the State line to Marshall 
is 21 miles.” 

15: **‘ Was the freight collected from said plaintiffs in 
specie or United States currency ?” 

15th. “ That the freight collected for shipment as afore- 
said was in United States currency.” 

16. “ How much was specie, at the time the collection 
was made, worth more than United States currency ?” 

16th. “ That at the time said freight was paid by plain- 
tiffs to defendant, a specie dollar was worth 130 cents in 
United States currency.” 

At instance of the plaintiffs, the following issues were 
submitted : 

17. “‘ If you find the railroad company transported the 
freight in plaintiffs’ petition set out, or as contained in the 
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receipts or bills of freight for plaintiffs, then find from what 
point to what place or point was the freight transported.” 

17th. “ That the freight transported by defendant for 
plaintiffs as aforesaid was trensported from Shreveport, 
Louisiana, to Marshall, Texas.” 

18. “ Find also whether said railroad company charged 
on through freight any more or higher rate on any particu- 
lar section of their road than on any other particular sec- 
tion, and if so, on what section or part of the road did 
said company so charge higher rates.” 

18th. ‘“‘ That on through freight the railroad officers 
made no difference in freight charges on one part of the 
road over or under any other part.” 

At request of the defendant— 

19. *“* Were any shipments of goods made by defendant 
for plaintiffs from the State line to Marshall ?” 

19th. ‘“* That there were no shipments of goods made by 
defendant for plaintiffs from the State line to Marshall.” 

20. ‘“* Were any shipments of goods made by defendant 
for plaintiffs except from Shreveport to Marshall ?” 

20th. ‘* That there were no shipments of goods made by 
defendants for plaintiffs except from Shreveport to Mar- 
shall.” 

21. “ What is the name of the railroad from the State 
line to Shreveport ?” 

21st. “‘ That we cannot say what the name of the rail- 
road from Shreveport to the State line was.” 

22. «* From whom or what authority did the charter for 
the road from the State line to Shreveport emanate, and 
under what laws of the State was it granted ?” 

22d. **That the railroad from the Texas State line to 
Shreveport was chartered by authority of the legislature 
of the State of Louisiana.” 

23. ‘“*Under what charter is said road operated?” 

23d. ‘That said road is operated under a Louisiana char- 
-* 
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24. “Under what charter is the road from the State line 
to Marshall operated?” 

24th. ‘‘That the road from the State line to Marshall is 
operated under a charter granted from the State of Texas.” 

25. ‘* Where were the goods mentioned in the plaintiffs’ 
petition shipped on the railroad and to what point?” 

25th. “ That the goods mentioned in the plaintiffs’ peti- 
tion were shipped from Shreveport to Marshall.”’ 

26. “ When the goods were shipped, did the railroad 
execute receipts or bills of lading to the plaintiffs or the 
agent at the time of shipment?” 

26th. ‘That the railroad did execute receipts or bills of 
lading to plaintiffs or agent at the time of shipment.” 

27. **Where does the Southern Pacific Railroad in Texas 
commence, and where does it run?” 

27th. “ That the Southern Pacific Railroad commences 
at the State line, and runs west into said State.” 

28. ‘* What was the length of the railroad trom Shreve- 
port at the time the goods in question were shipped? 
What was its length from the State line at that time?” 

28th. “That the length of the road at the time said 
goods were shipped was forty-two miles, and twenty-one 
miles long from the State line.” 

29. “* Where was the domicile of the Southern Pacific 
Railroad Co. at the time of the shipment of said goods?” 

29th. “That the domicile of the’ company at the time 
of the shipment of said goods was at Marshall.” 


Upon the verdict judgment was rendered for the defend- 
ant. A motion for new trial was overruled, and plaintiffs 
appealed. There is no statement of facts. 


H. McKay, for appellants. 
Wm. Steadman, for appellee. 


Moore, Associate Justics.—An inspection of the tran- 
script of the record in this case constrains us to say 
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that the practice indulged in on its trial in the District 
Court, if not absolutely improper and irregular, by no 
means commends itself to our favorable consideration, as 
calculated to secure a full and fair presentation and eluci- 
dation of either the questions of law or fact upon which 
it should be determined. For instance, the exceptions of 
the defendant, the appellee in this court, to the plaintiffs’ 
petition were neither abandoned nor acted upon by the 
court before the issues of fact were submitted to the jury. 
Their consideration was postponed until after the verdict. 
But whether they had any influence on the mifid of the 
court in rendering judgment against appellants cannot be 
determined from the record. No instructions whatever on 
the law of the case were given the jury. Instead of this, 
twenty-nine distinet issues, some at the instance of the court 
and others at that of the parties were submitted to them. 
For the proper determiuation of some of them, at least, 
a charge upon the law in respect to the matter involved 
would have been as useful to the jury as if they had been 
required to return a general verdict upon the issues joined 
by the parties in their pleading. We are not to be under- 
stood by these remarks as by any means censuring the 
submission of special issues to the jury in a proper man- 
ner and in proper cases. But when it is done, the issues 
should be such only as arise out of. the pleadings in the 
case, and upon which the judgment to be rendered should 
depend. ‘And the jury should have such instruction upon 
them as may be appropriate and necessary to enlighten and 
aid them in reaching their conclusion. 

But whatever may be our opinion on these and other 
matters of like character which might be noted, they are 
not presented by the record in a way that appellants can 
complain of them, for it appears that they cither assented 
to or acquiesced in the action of the court in respect to 
them. Certainly, if they did not in all instances consent 
to the course pursued, the record furnishes us with no 
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evidence of their dissatisfaction at the time it should have 
been made known. And this fact is a complete answer 
to all the assignments of error, except those complaining 
of the judgment rendered by the court upon the verdict 
returned by the jury, by their answers to the issues sub- 
mitted tu them, and in which they, in effect, insist that 
the judgment should have been for them instead of the 
appellee. . In this proposition, however, we are unable to 
agree with them. 

The issues submitted to the jury, as we have already 
intimated, were, in our opinion, unnecessarily prolix, aud 
the answers somewhat calculated to confuse the mind as 
to the correct conclusion to be deduced from them when 
viewed as a whole. On a superficial examination, they 
certainly produce the impression that there is some con- 
fusion, if not a direct conflict or contradiction, in the an- 
swers to some of the questions. But a careful consider- 
ation of the answers, in connection with the questions, 
will, we think, mainly, if not entirely, harmonize them 
with each other. At least, when this is done, there will 
be found no reasonable ground to say that judgment 
should have been given upon them for the appellants, or 
that they do not fully warrant the judgment of the court 
in favor of the appellee. 


The suit of appellants is against appellee, a body cor- 
porate, under and by virtue of a charter from the State of 
Texas. ° It is clearly inferable from the petition, if not dis- 
tinctly admitted in it, that the road of appellee, by virtue 
of its corporate existence under the laws of Texas, ex- 
tends only to the line between this State and the State of 
Louisiana. This is directly averred in the answer of ap- 
pellee, and is, indeed, an unavoidable legal conclusion. 
The damages claimed are for alleged charges by appellee 
for freight over its road from Shreveport, Louisiana, to 
Marshall, Texas, in excess of the rates allowed by its char- 
ter. This allegation must unquestionably be understood 
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to refer to the charter of appellee by which it has its cor- 
porate existence in Texas, and would therefore seem to 
be referable in its legal effect exclusively to an excessive 
charge for freights over its road in Texas. But if we were 
to give it a broader interpretation, sarely the most liberal 
construction in favor of appellants of the averments of the 
petition would be that it is in effect alleged, while the ap- 
pellee’s road, as the Southern Pacifie Railroad of Texas, is 
constructed and operated under its Texas charter from the 
State line to Marshall, yet, by some provision in its charter, 
it has become the owner of a road created and operated in 
Louisiana, under the laws of that State, connecting with ap- 
pellee’s road in Texas at the State line, and thereby appellee 
was authorized to and did contract with appellants to trans- 
port freight from Shreveport, in Louisiana, to Marshall, in 
Texas. Grantthis. The rates for freight to which appellee 
is limited by its charter certainly can have no direct -ref- 
erence to any road except that which the company is au- 
thorized to build and operate in Texas. If so, there could 
be no violation of the provision of its charter by reason of 
the rates of freight charged over a road which it may own 
or operate out of Texas being in excess of those prescribed 
in its charter from this State. Certainly this must be so, 
unless there is a condition and stipulation in its charter 
that it will not charge a greater rate of freight on any road 
it may control out of the State than that to which it is lim- 
ited within it. But no such averment as this is made in 
the petition. The responses of the jury authorize no such 
conclusion, and appellee’s answers clearly negative such 
supposition. It is alleged in the answer that, although the 
roads from Shreveport to the State line and from there to 
Marshall are controlled by the same individuals, yet they 
are separate and distinct corporations—tlhe road in Lou- 
isiana having been constructed by a body corporate, organ- 
ized under the laws of that State, and is operated solely 
under and by virtue of authority conferred by them, while 
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the Southern Pacific railroad, the defendant in this suit, is 
limited in its corporate existence and operations to the 
State of Texas. 

It has been held that even when corporations of this 
character are created under charters from different States, 
and though by law the stock of one is authorized to be 
consolidated with that of the other, this does not consti- 
tute the corporation one corporation of both States, or 
either, but each continues a corporation of the State of its 
creation, although both corporations are managed by one 
board of directors as one body. (The Racine and Missis- 
sippi Railroad Co. v. The Farmers’ Loan and Trust Co., 4 
G. Ill., 331.) If this is correct, it certainly negatives the 
right to hold appellee responsible in this action for exces- 
sive freights on the road in Louisiana, if this had been 
averred and proved. It is not to be inferred from this, 
however, if a contract was made with appellee directly or 
with the Louisiana company, its agent, directly authorized 
to do this, or with implied authority from the general 
course vf business in signing through bills of lading over 
both roads, and appellee had thereby received more than 
its legal rate of freights over its road in Texas, that it 
might not be held responsible on proper averment and 
proof of these facts. 

In response to the issues submitted to them, the jury © 
found that appellee charged appellant on his freight from 
Shreveport, Louisiana, to the State line forty-five cents per 
hundred pounds, and from there to Marshall five cents per 
hundred pounds. This was not in excess of the rates ad- 
mitted to be allowed on appellee’s charter over its road in 
Texas, as the jury found that the distance from the State 
line to Marshall was twenty-one miles. They also found, 
as alleged by appellee, that the road in Louisiana to the 
State line was organized by the authority of the State of 
Louisiana, and operated under a Louisiana charter; that 
the road from the State line to Marshall was operated 
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under the charter granted by the State of Texas, and that 
the Southern Pacific railroad commences at the State line 
aud runs into Texas. 

The verdict of the jury on these issues,in view of the 
ground upon which appellant brought his suit, are, we 
think, amply sufficient to warrant the judgment of the court 
in favor of appellee. It is therefore unnecessary for us 
to consider other grounds upon which counsel insist, with 
great confidence and force of reasoning, that the judgment 
should also be held correct. 

There is no error in the judgment of the court disclosed 
in the record upon which this court can act, and it is there- 
fore affirmed. 

AFFIRMED. 





G. BowMaNn v. THe StaTe. 


1. CHALLENGE—JURORS.—That a jury had been before impaneled as 
a jury on the trial of another defendant who had been tried, and in 
another case in which had been two trials, one of the defendant and 
the other of his co-defendant, the whole of said trials comprehend- 
ing the theft of four horses, is not a cause of challenge to the array. 

2. CHALLENGE OF JURORS, HOW REVISED ON APPEAL.—Nor cau 
such facts be considered on appeal as cause of special challenge to 
the individual jurors, unless it appears by bill of exceptions that the 
defendant had exhausted his peremptory challenges. 


AppreaAL from Parker.’ Tried below before the Hon. 
Charles Soward. 


Hood § MeCall, tor appellant. 
Browne, for the State. 


Gou.p, AssociaTE Justice.— With a single exeeption the 
questions involved in this case were settled in a case de- 


cided at the recent session at Austin, wherein the same 
27 
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party was appellant. It will therefore be only necessary to 
dispose of this one additional question. 

The record shows that the defendant challenged “the 
array of twelve men called as jurors” to try the cause, be- 
cause they had been before impaneled and sworn as jurors 
in this cause on the trial of the other defendant, and also 
in another cause in which there had been two trials, one 
of defendant and another of his co-defendant, the whole 
of said trials comprehending the question of theft of four 
horses. To this challenge to the array the District Attorney 
demurred, and the court sustained the demurrer; the de- 
fendant’s exception to the ruling being noted in the record. 

Art. 8034, Pas. Dig., is as follows: ‘*The defendant may 
challenge the array for the following cause only: that the 
officer sammoning the jury has acted corruptly, and has 
willfully summoned persons upon the jury known to be 
prejudiced against defendant, and with a view to cause him 
to be convicted.” 

The ruling of the court was in conformity with the lit- 
eral requirements of this statute, and was not in itself er- 
roneous. If, however, it should be held that the court 
should have treated the challenge to the array as in sub- 
stance a challenge for error to each individual juror of the 
array, and if it be conceded, in opposition to the ruling in 
Thomas v. State, 36 Tex., 316, that the proper construction 
of the statute, which makes it cause of challenge to a juror 
‘“‘that he has served on the petit jury in a former trial of 
the same case,” is that it enlarges the common-law rule, 
and includes a former trial of a co-defendant, still it does 
not appear that the defendant was in any way prejudiced 
by the ruling objected to. We are not informed by bill of 
exceptions or otherwise that he exhausted his peremptory 
challenges, or that he was finally forced to trial before a 
jury in anywise objectionable; and it is observable, in this 
connection, that neither in the motion for new trial nor in 
the assignment of errors is any mention made of the ruling 
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or the challenge to the array. We think the possibility 
that defendant may have been forced by this ruling to ac- 
cept jurors whom he would have otherwise rejected is not 
sufficient ground for reversing this case. (Johnson v. State, 
27 Tex., 764.) Especially do we not feel justified in re- 
versing the case when, in addition, it is remembered that 
the ruling of the court was strictly correct; and if any in- 
jury has resulted to defendant, it is because of his own 
failure to use the means plainly pointed out by the statute 
to enable him to secure an impartial jury. 
The judgment is affirmed. 


AFFIRMED. 





Nancy M. Putten et At. v. B. M. BAKER kt AL. 


1. AFFIDAVIT TO PETITION FOR INJUNCTION.—An injunction granted 
on petition, verified by oath of an attorney ‘* that the statements in 
the petition are true when made upon his own knowledge, and when 
made upon information of others he believes them to be true,’’ and 
in which it does not appear that any of the statements were made 
upon the knowledge of the affiant or upon information of others, 
should be dissolved on account of want of sufficient affidavit to the 
truth of the petition. 

2. INJUNCTION—PRACTiCE.—It is error to dismiss a petition for injune- 
tion which contains sufficient allegations to warrant relief, because 
of a defective affidavit. ‘The petition should be held for hearing on 
the merits. 

38. VOIDABLE JUDGMENT.—A judgment rendered in a case removed by 
certiorari to the District Court, in favor of two defendants, where 
one is dead and not represented, is voidable by a proceeding taken 
in the court where rendered. 


Error from Panola. ‘Tried below before the Hon. 
George Lane. 


N. M. Pullen cited Thurmond v. Trammell, 28 Tex., 371; 
Covingtons v. Burleson, 28 Tex., 368; Haynes v. Stovall, 
23 Tex., 625. 
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B. M. Baker cited Crawford v. Wingfield, 25 Tex., 415; 
Rotzein v. Cox, 22 Tex., 65; Hansborough v. Towns, 1 
Tex., 59; Sydnor v. Totman, 6 Tex., 189; Wilson v. Ad- 
ame, 15 Tex., 323; Sayles’ Pleadings, sec. 148. 


Govutp, Associate Justice.—The attorney for plaintiff 
makes oath that the statements of the petition “are true 
when made upon his own knowledge, and when made 
upon information of others he believes them to be true.” 
It does not appear from the petition that any of its state- 
ments are made upon the knowledge of the attorney, or 
upon information to him from others. We think this 
affidavit insufficient, and that the injunction was properly 
dissolved. 

The court, however, on the motion and demurrer of 
defendant, not only dissolved the injunction, but proceeded 
to dismiss the petition and render judgment against the 
plaintiffs and their sureties on their injunetion bond. If 
the petition contained averments sufficient, if established 
on final hearing, to entitle plaintiffs to an injunction or 
other relief, it should have been retained to give them an 
opportunity of proving their averments, and thus obtain- 
ing the relief to which they were entitled, notwithstand- 
ing the want of a sufficient affidavit. (Edrington v. Alls- 
brooks, 21 Tex., 188; Eccles v. Daniels, 16 Tex., 136.) 
The petition alleges that, at the time when the certiorari 
by which they had brought into the District Court a judg- 
ment rendered against them in a justice’s court in favor 
of Baker & Clements was, on motion of Baker, dis- 
missed, said Clements was dead. That Baker well knew 
the fact of his death at the time, and that the judgment of 
dismissal was rendered in the name of Baker & Clements, 
notwithstanding Clements was dead and in nowise rep- 
resented. It is further alleged that Baker & Clements 
were not partners. It is not necessary to state or examine 
the other allegations of the petition, setting forth the orig- 
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inal transaction, the proceedings before the justice, and 
other matters. The judgment rendered in favor of Baker 
& Clements, when the latter was dead, was voidable by a 
proceeding instituted for that purpose in the court when 
the judgment was rendered. (Giddings v. Steele, 28 Tex., 
755; Moke & Bro. v. Brackett, 28 Tex., 446, and cases 
there cited; Freeman on. Judgments, sec. 153.) 

On the establishment of the fact of his death prior to 
the judgment, the court would set it aside and reinstate it 
on the docket, making Clements’ representative a party. 
(Giddings v. Steele, supra.) 

That the plaintiff may have an opportunity of proving 
the averments of his petition, the judgment dismissing the 
case is reversed and the cause remanded. 


REVERSED AND REMANDED. 





H. F. Rice v. J. F. Raspury & Co. 


APPEAL—CERTIORARI.—An appeal does not lie from the District Court 
in a case removed by certiorari from a justice’s court. 


APPEAL from Smith. Tried below before the Hon. Z. 
Norton. 

Submitted on motion to dismiss for want of jurisdic- 
tion. 


Steven Reaves, for motion. 


GouLp, AssocraTe Justick.—This cause was removed 
from a justice’s court by certiorari to the District Court, 
from which it has been brought to this court by appeal. 

In accordance with the provisions of the statute and 
former decisions the motion to dismiss for want of juris- 
diction is sustained. (Pas. Dig., arts. 6849-6353; Nich- 


























422 Oxrver v. RoBertson. [Tyler Term, 





Statement of the case. 





ols v. Page, 34 Tex., 333; Peterson v. Johnson, 87 Tex., 
436; Robertson & Beck v. Lackey, 36 Tex., 154.) 


DISMISSED. 
Justice Moore, dissenting. 


[Chief Justice Roperts did not sit in this case. ] 





Stertine OLIVER AND WIFE v. THomas W. RopertTson. 


1. WHEN PROPERTY ACQUIRED BY HUSBAND AND WIFE IS NOT COM- 
MUNITY.—When property is acquired, during marriage, while the 
parties reside in a State where the common law applicable to mari- 
tal rights prevails, and the money thus acquired is invested in 
Texas, the property remains the separate property of the husband. 

2. PARTIES IN SUIT FOR PARTITION.—In a suit for partition all those 
interested in the estate must be made parties, either as plaintiffs or 
defendants. 

3. MISJOINDER OF CAUSES OF ACTION.—In a suit for partition of an 
estate, the plaintiff cannot join a claim against one of the parties in- 
terested, for services rendered, with a claim for the value of indi- 
vidual property of the plaintiff converted. 


AppgEAL from Rusk. Tried below before the Hon. M. 
D. Ector. 

Pamina Oliver, joined by her husband, sued Thomas W. 
Robertson, the surviving husband of the deceased mother 
of Pamina Oliver, and alleged in her petition that her 
mother died leaving surviving her children, the issue of 
the marriage between herself and Robertson, whose names 
were given, but who were not made parties defendant. 
The petition alleged that land and personal property men- 
tioned constituted the community estate of Robertson and 
wife; that Robertson had never administered on the estate, 
and refused to recognize the right of Mrs. Oliver to any inter- 
est in her mother’s estate; that when Mrs. Oliver “‘ became 
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a widow, and went to live in the family of defendant,” she 
carried certain personal property, which Robertson con- 
verted and had not accounted for, and that she rendered 
services for which she was not paid; but the petition does 
not state when this occurred. Plaintiff also alleged that 
some of her own individual property was used and con- 
verted by William and John Robertson, two of the heirs 
of plaintiff’s deceased mother, which she asked might be 
accounted for in the settlement. , 

An amended petition averred that Robertson and his 
deceased wife removed to Texas from the State of Georgia 
in 1850; that Georgia “ was a common-law State at that 
time,” and that Robertson brought with him to Texas the 
money with which the property claimed to be community 
was purchased. The petition prayed the appointment of 
an auditor to take an account of and report the commu- 
nity property, &c., and for judgment for Mrs. Oliver’s in- 
terest in her.mother’s estate. Exceptions were filed to the 
petition, which will be found embodied in the opinion. 
These exceptions were sustained, and Oliver and wife ap- 


pealed. 
W. W. Morris, for appellant. 
Jones ¢ Bagley, for appellees. 


Reeves, AssocraTe Justrce.—The questions for decision 
jn this case are presented by the exceptions to the original 
and amended petitions. After the general demurrer, de- 
fendant’s special exceptions are: 

1. That plaintiffs set out and claim to recover upon two 
distinct and separate causes of action and for want of proper 
parties. | 

2. Because they seek to recover for money loaned John 
Robertson in a suit against defendant, in which he is not 
a party or interested in the money loaned. 

3. Because plaintiffs seek to recover the value of prop- 
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erty claimed by the wife in her own separate right, in a 
suit to recover her interest in her mother’s estate, and for 
partition. 

4. Because plaintiffs seek to recover for work and labor 
done, which is a separate cause of action, and cannot be 
joined in a suit for partition and division of the estate. 

5. Because the heirs of Pamina Robertson are not charged 
to have any interest in the money loaned John Robertson, 
or in the work and labor done by plaintiff, Pamina-—Oliver, 
for defendant, nor in her cattle, &e. 

The exceptions were sustained to the original and 
amended petitions; and the plaintiffs declining further to 
amend, their suit was dismissed, and they excepted, and 
prosecute this appeal. ; 

We are of the opinion that there was no error in dis- 
missing the petition on plaintiffs declining to amend. 

The claim to the property, as belonging to the commu- 
nity of defendant and his deceased wife, is based on the 
allegations of the amended petition, averring that the par- 
ties removed from the State of Georgia to the State of 
Texas in 1850, and that the defendant, Thomas W. Robert- 
son, brought with him to Texas four thousand dollars, with 
which he purchased the property described in the original 
petition, and which, as they contend, thereby became the 
community property of himself and wife by operation of 
law. The plaintiffs, further amending their petition, allege 
that two hundred and sixty dollars out of the community 
property was paid on the land, and that the increase of the 
property up to the death of Mrs. Robertson was of the 
value of two thousand dollars. The property claimed as 
belonging to the community of defendant and wife is a 
tract of land, some horses, hogs, sheep, cattle, household 
and kitchen furniture, &e. 

There is no averment in the petition that Mrs. Robert- 
son, the plaintiffs’ mother, had any claim to the money 
brought by the defendant to Texas, as her separate funds. 
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On the contrary, the petition admits that the money was 
acquired by the joint efforts of Robertson and wife before 
they came to Texas from Georgia, and that Georgia, their 
former home, was a common-law State. Admitting that 
the common law was the law of marital rights in the State 
of Georgia at the time this money was acquired, it vested 
in the husband as his separate estate; and the purchase 
being made with this fund, the property remained the 
separate estate of the husband. (McIntyre v. Chappell, 4 
Tex., 187; Love v. Robertson, 7 Tex., 6; Chappell v. Me- 
Intyre, 9 Tex., 163; Hall v. Harris, 11 Tex., 806; Rose v. 
Houston, 11 Tex., 326; Keyser v. Pilgrim, 25 Tex. Supp., 
217.) 

Conceding that there may be a small community inter- 
est in the land, to the extent of the payment out of the 
community property, and that the increase of the stock of 
cattle, &c., belonged to the community, and might be re- 
covered under proper averments stating the facts, and 
showing that the increase was on hand at the death of Mrs. 
Robertson, the other heirs having an interest in the prop- 
erty, as shown by the petition, should have been brought 
before the court, cither as plaintiffs or defendants, in order 
that the rights of all the parties might be adjudicated and 
settled. They were not made parties, and no steps were 
taken to bring them before the court by citation and pub- 
lication, some of them being residents of the State and 
county where the suit was instituted, and others residing 
beyond the limits of the State, as shown by the petition. 
It is apparent that the petition was not framed with a view 
of litigating their rights in accordance with the practice 
under the statute and the decisions of this court. 

The claims set up in the original petition for the ser- 
vices of Mrs. Oliver, rendered while living in the family of 
the defendant, and for the value of her property alleged to 
have gone into the possession of the defendant, are incon- 
sistent, as causes of action, with plaintiffs’ demand for par- 
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tition of the community estate among the heirs, as set up 
in the petition. 

The averments that plaintiffs’ mother held in her sepa- 
rate right the money which they allege went into the 
hands of William and John Robertson, impose no obliga- 
tion'on the defendant, Thomas W. Robertson, and show no 
cause of action against him under the allegations of the 
petition. | 

Whatever may be their rights on a proper application 
stating the facts, they cannot be adjudicated in this suit. 
As presented, they are inconsistent causes of action against 
parties not before the court, between whom and the de- 
fendant no privity of contract is shown and no liability to 
plaintiffs was incurred, as in the former instance. 

The court could not require the plaintiffs to. proceed to 
trial on any one of the grounds or upon any statement of 
their case less than the whole, if they chose to present it 
in that form; and declining to amend after the special ex- 
ceptions were sustained, and we think properly sustained, 
the court could not do otherwise than dismiss the peti- 
tion. 

The judgment is therefore affirmed. 

AFFIRMED. 





Tue State v. J. C. Heatu. 


INDICTMENT FOR INJURY TO ANIMALS MUST CHARGE THE AMOUNT 
OF THE DAMAGE DONE.—An indictment charging the defendant with 
willfully shooting a domestic animal, with intent to injure the owner, 
must allege the amount of the injury done the owner by the act. 


APPEAL from Rusk. Tried below before the Hon. M. 
D. Ector. ‘ 


George Clark, Attorney Gencral, for the State. 
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Reeves, Associate Justicr.—This is an indictment 
against J. C. Heath, charging him with willfully shooting 
and wounding two cows, each of the value of twenty dol- 
lars, with intent to injure the owner. The defendant ex- 
cepted generally to the indictment for insufficiency, and 
specially, because it does not allege that any damage was 
done the cows alleged to have been shot, or the amount of 
damage done them. The court sustained the exceptions 
and quashed the indictment, and the State appeals. 

It will be seen that the indictment avers the value of the 
animals, and the intent with which the act was done, but 
not the amount of the injury done to the owner. ‘ Where 
the value of the property is the basis for assessing the pen- 
alty, it must be alleged, and if not so alleged, the indict- 
ment is fatally defective, and was so ruled in the case of 
The State v. McCormack, 22 Tex., 297, which was an in- 
dictment for unlawfully using an estray without advertis- 
ing, as required by law, the penalty in that case being “a 
fine equal to double the value of the animal.” The stat- 
ute of Alabama against malicious mischief provides that 
the offender shall be fined in such sum as the jury trying 
the same shall assess, not exceeding four-fifths of the value 
of the property injured or destroyed. It was held under 
the statute that the indictment should contain an averment 
of the value of the property injured. (The State v. Gar- 
ner, 8 Porter, 447; Clark v. The People, 1 Scammon, IIl., | 
117.) 

By the analogy furnished by these cases, every fact essen- 
tial to the punishment to be inflicted should be alleged in 
the indictment. 

Our Criminal Code provides that: “If any person slall 
willfully kill, maim, wound, poison, or disfigure any horse, 
mare, gelding, jack, jennet, mule, colt, cattle, sheep, goat, 
swine, or dog of another, with intent to injure the ownér 
thereot, he shall be fined not less than three times the 
amount of the injury done to the owner by such offense, 
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and not exceeding ten times the amount of such injury.” 
(Pas. Dig. art. 2344.) 

Under this statute the injury done to the owner enters 
into the penalty, and is the element out of which it springs. 
Regarding, then, the amount of the injury done to the 
owner as a fact affecting the measure of the penalty, and 
as furnishing the basis for assessing it by the jury, the 
omission of an averment of the amount of the injury, or 
the extent of it, in the terms of the statute, was a fatal de- 
fect in a matter of substance, and reached by the general 
exception to the indictment for insufficiency, and the court 
did not err in sustaining the exceptions. 

The judgment is therefore affirmed. 


AFFIRMED. 





A. Sipney Jonnson’s ADMINISTRATOR v. SHAW ET AL. 


1. WHEN POWER OF ATTORNEY PRESUMED.—In most cases where a 
deed would be evidence as an ancient deed, without proof of its exe- 
cution, the power under which it purports to have been executed 
will be presumed. 

2. JUDGMENT.—When a judgment is rendered upon the verdict of a jury 

* finding a special issue, which is unsupported by evidence, this court 
will not suffer the judgment to stand. 

3. WHEN TITLE WITHIN BORDER LEAGUES VALID,—A title extended 
by Geo. W. Smyth, special cominissioner of the State of Coahuila 
and Texas, appointed under the act of March 26, 1834, granting land 
to a party on the frontier of Nacogdoches, was valid though within 
the border leagues, 


AppEAL from Harrison. Tried below before the Hon. 
J.B. Williamson. 

Twenty-eight years have elapsed since the institution of 
this suit, which has survived the judge before whom it was 
brought and all the attorneys origivally employed. The 
action was in trespass to try title, brought by appellants 
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intestate against Shaw and others to recover a league of 
land in Harrison county, granted to Henry Ilarper on the 
13th October, 1835. The defendants answered not guilty; 
the general issue; and specially that the land was sold in 
1833 by the sheriff of Harrison county, under certain exe- 
cutions issued upon judgments obtained in the District 
Court of Harrison county against Albert Sidney Johnson, 
at which sale one Gresham became the purchaser of the 
land in controversy, and that since that time the title to 
the land had been outstanding in Gresham. Those exe- 
cutions were for costs, and under them the league of land, 
worth then from twelve to fifteen thousand dollars, was sold 
for forty dollars. The plaintiff alleged the fraudulent char- 
acter of the execution sale; that it was fraudulently pro- 
cured by defendants; and prayed that Shaw and others be 
precluded from availing themselves of the sheriff’s deed. 
Johnson’s administrator claimed title by virtue: Ist. Of 
the grant to Harper. 2d. A power of attorney to E. M. Ful- 
ler. 3d. A power of attorney from Franklin Fuller and E. 
M. Fuller to one Frost Thorn, dated October 14th, 1835, in 
which E. M. Fuller alone claimed the power to substitute 
Frost Thorn in his stead, to convey the Harper league. ” 
4th. A deed from Frost Thorn to William Brookfield, da- 
ted October 14th, 1835 and 6. A deed from Brookfield 
to Albert Sidney Johnson, dated February 10th, 1840. 
Thesé instruments were all read in evidence, except the 
power from Harper to E. M. Fuller, and the plaintiff at- 
tempted to establish that by the recitals in the power from 
Fuller to Thorn, and by the testimony of Louis Ruez, ta- 
ken in Paris, France. The fact mainly relied on by the 
defense, in addition to their objection on account of the 
missing link from Harper to Fuller, was the sale of the 
land by the sheriffin 1853. The recitations in the power 
of attorney from the Fullers to Frost Thorn, executed be- 
fore Ruez, a judge of the first instance, were as follows: 
‘** * personally appeared before in my office the citi- 
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zen Franklin Fuller and E. M. Fuller, and both said that, 
being attorneys, the first of the citizen Elisha De Spaine 
and Hiram Blossom, and the second of the citizens Henry 
Harper,” &c., &e. 

Ruez testified that Franklin Fuller and E. M. Fuller had 
irrevocable powers of attorney from the parties named, 
(among whom was Ilenry Harper,) with power of substitu- 
tion, and that these papers and the power of attorney from 
‘the Fullers to Thorn were produced before him on the 14th 
October, 1835, and filed in his office; that these powers of 
attorney were on file in the proper office in Nacogdoches 
when he left it prior to 1838, but that since then he had 
searched for them, and could not find them. 

Many special issues were submitted to the jury. In re- 
sponse to the 3d, they found that “ Harper did vot give 
Fuller a power to sell the land.”” There was a judgment 
rendered for the defendants, from which the plaintiff ap- 
pealed. The errors relied on in the motion for new trial 
and assignment of errors are sufficiently indicated in the 
opinion. 

The action of this court when this case was before pend- 
ing on appeal will be found in 33 Tex., 587. 


George Lane, for appellant. 
H. McKay and William Steadman, for appellee. 


Devine, Associate Justice.—The variety of questions 
presented by the pieadings during the twenty-eight years’ 
litigation in this case requires a statement of the principal 
points presented by the pleadings, and a comparison of or 
reference to the most important facts adduced on the trial. 

The original plaintiff, Albert Sidney Johnson, brought 
suit in the District Court of Harrison county, at the fall 
term, 1845, to recover, as owner, the league of land granted 
to Henry Harper. | 
The original defendant, Dushee Shaw, excepted to 
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plaintiff’s petition, and answered with a general denial, 
amended by claiming title under Timmins, and averred 
that he had made valuable improvements, &. At a sub- 
sequent term, Barbara C. Timmins, as the executrix, and 
James F. Timmins, as the executor of Thomas Timmins, 
made themselves parties; claimed that Shaw was their 
tenant; excepted generally; claimed title under the Repub- 
lic of Texas; asserted that their testator was a purchaser 
in good faith, and claimed pay for individual improve- 
ments. Other parties were made defendants, and, after 
various amendments by plaintiff and defendants, the death 
of A. Sidney Johnson being suggested, his administrator, 
Jesse H. Curlin, was made a party; and at the July term, 
1873, the heirs of the original plaintiff having made them- 
selves parties, and a compromise being made with several 
of the defendants for a large portion of the land in con- 
troversy, the suit was discontinued as to them and an 
agreed judgment entered, and the cause proceeded to . 
trial as to the remaiuing defendants. 

The finding or verdict of the jury was rendered on sev- 
enteen special issues presented by the charge, upon which 
the court rendered judgment in favor of defendants. The 
plaintiff’s motion for a new trial being overruled, the case 
is presented on the bills of exceptions and errors assigned, 
the principal ones being the errors in the charge of the 
court, and the findings of the jury on the issues presented 
to them by the judge. 

The principal questions in the court below, and mainly 
relied on in this by defendants, were—Ist. The want of 
title in plaintiff, by reason of the want of power on the part 
of Fuller to act as the attorney in fact of ILsnry Harper in 

- the execution of the instrument authorizing Frost Thorn 
to sell the land claimed by plaintiff in the suit, and the 
existence of an outstanding title in defendants, Timmins, 
by deed from Gresham. 

On the first of these questions the jury found that “ Har- 
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per did not give to the Fullers a power of attorney to sell 
said land.” This finding is literally true, as the power 
was to E. M. Fuller, and not to F. Fuller and E. M.; and 
in the power from the: Fullers to Frost Thorn, F. Fuller 
executes the power only as the attorney of E. D. Spaine 
and H. Blossom, and E. M. Fuller executes it as the at- 
torney of Henry Harper and others; and the proof as to 
the existence of the power throughout the trial was to the 
same effect. This finding, however, seems to have been 
considered by the court and counsel of both parties, and 
was doubtless intended by the jury to ignore the existence 
of a power not only from Harper to the Fullers, but like- 
wise from Harper to E. M. Fuller, who assumed to act as 
attorney under power. ; 

Ordinarily the verdict of a jury is entitled to great con- 
sideration, and ought not be disregarded or set aside unless 
for reasons abundantly sufficient. When, however, a ver- 
dict is rendered or an issue found, not only where the evi- 
dence was totally insufficient to support the finding, but, as 
in this case, in the face of strong circumstantial and direct 
proof of the existence of a power which the verdict de- 
nied, and when the attorney acted under it, then the find- 
ing of a jury should not.be permitted to affect injuriously 
the rights of litigants. 

The facts in this case show that the finding of the jury 
was contrary to the evidence, and the charge of the court 
was defective, in failing to direct the jury to the question 
presented. . 

The plaintiff on the trial introduced the grant or con-, 
cession to Ilenry Harper for the land in suit, dated October 
9th, 1835. A power of attorney executed on the 14th of Oc- 
tober, 1835, before Louis Ruez, “ judge of the first instance” 
at Nacogdoches, by Franklin Fuller and E. M. Fuller, the 
first as the attorney in fact of Spaine and Blossom, the 
second as the attorney of Harper and seven others, author- 
izing Frost Thorne, as their substituted attorney, to sell 
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or dispose of the leagues of land granted to each of their 
principals; proof of the loss or destruction of the power 
to Thorn, and search for it being shown, a certified copy 
was read in evidence. The sale of the land by Thorn (as 
substituted attoruey of Harper) to William Brookfield, 
on the 15th of October, 1835, and a deed from Wm. Brook- 
field to plaintiff on the 10th of February, 1840. The an- 
swers of Louis Ruez to interrogatories propounded to him 
show, from a memorandum book and his memory or re- 
collection of the facts, that when the Fullers appeared be- 
fore him to execute the power of sale to Thorn, they pre- 
sented to him apower executed by Harper and other grant- 
ees, nine in number, authorizing the Fullers to act as their 
attorneys; that the power was an irrevocable one, with 
power of substitution; that this power, with the power to 
Thorn and original deeds from Thorn to Brookfield, ten 
in number, were on the 14th of October, 1835, before him, 
and were deposited by him in his office; that the power to 
the Fullers was signed and properly executed before a pub- 
lie officer; that he is positive he would not have acted in 
his official capacity if such power was not before him, and 
that in all things touching this matter he acted in his offi- 
cial capacity. This witness further stated that, after he had 
retired from office, he visited, at the request of Mr. Amory, 
an attorney at law, the office at Nacogdoches, and searched 
for the power referred to, and could not find it; that it was 
on file when he retired from his office, and was “ unable 
to say how they disappeared or where they are.” 

This court, in the case of Watrous v. McGrew, 16 Texas, 
506, said the deed being executed before a notary public 
in New Orleans, in 1838, for lands in Texas, and the deed 
reciting that the party executing it was authorized by a 
power of attorney from the vendor to convey, that ‘it 
recites the production of the power, and is evidence it was 
produced;”’ but that it was not evidence of the due execu- 


tion of that power, ‘“ the more especially as it was execu- 
28 
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ted in this country, which was then foreign to the country 
wherein the conveyance was made,” citing two Louisiana 
cases in support of this view. The court further remarked : 
‘There should have been some evidence of the execution 
of the power or its genuineness; but it may be « question 
whether, under the particular circumstances of this case, it 
may not be presumed ;”’ 
will in many cases be presumed;” that “in most cases 
where a deed would be evidence, as an ancient deed, with- 
out proof of its execution, the power under which it 
purports to have been executed will be presumed,” citing 
authorities; and that a possession for twenty years or more 
would justify the presumption of the existence of a power. 
In that case the following language is used: ‘“ A like pre- 
sumption has been indulged under peculiar circumstances, 
where possession had not followed the deed, and consider- 
ably less than twenty years had elapsed after its execution 
by the attorney,” citing Forman v. Crutcher, 2 A. K. 
Marsh., 69. 

The court further observed that no effort was made by 
plaintiff to produce the power; no allegation or proof of 
its loss or destruction; no evidence offered of its existence, 
beyond the mere recitals in the deed from the asserted at- 
torney to plaintiff; and that although the notorious pen- 
dency of the suit against McGrew since 1843, more than ten 
years, and the possession of the land by McGrew, together 
with the implied acquiesence arising from-the silence of 
Ruez, the original owner, would be sufficient as prima facie 
evidence of the existence of the power; but that it could 
‘*searcely be doubted that by the use of proper diligence 
they might have obtained some evidence conducing to 
prove its existence;” that some evidence of its genuine- 
ness ought to have been produced. The court said, as the 
plaintiffs could bring their second action, “and there is 
reason to believe the desired evidence can be obtained,” 
on a second trial affirmed the judgment. In the case,of 


that “a power to execute a deed ° 








4 
: 


1874. } JOHNSON v. SHaw. 435 





Opinion of the court. 





Dailey et al. v. Starr, 26 Tex., 562, the court said: “It seems 
to be well settled, however, that the power to execute a 
deed will in many cases be presumed,” and cite the case 
of Watrous v. McGrew, 16 Tex., 506. 

In commenting on the facts of the case, Justice Bell at- 
tached great importance to the fact that Bean, who sold 
the land to Thorn and Pinckney, acted as the attorney of 
Anarjo in obtaining the concession; that the land was in 
possession of Thorn and Pinckney; that they held posses- 
sion of the title papers from 1839, and that Anarjo did not 
set up any claim, neither did any person as his representa- 
tive, until the sale to plaintiffs in 1856, by the heir of 
Anarjo. 

There was no other evidence save the witness Belt, who 
stated that he “heard Anarjo say he had given Bean a 
power of attorney, authorizing him to get title to the land 
and sell it; and that he heard Anarjo say that he had sold 
the land to Bean, and that Bean had paid him for it. The 
court affirmed the judgment on the presumed existence of 
a power in Bean. 

In the case of Hooper v. Hall, 35 Tex., 83, suing for the 
league of land mentioned in the power from the Fullers to 
Frost Thorn, as the league granted to Hiram Blossom, and 
which had been conveyed by Blossom directly to Watson 
in 1842, and from Watson and Littlefield to plaintiff, an 
ontstanding title was pleaded by the defendant as existing 
in A. Sidney Johnson, by reason of the sale from Thorn to 
Brookfield in 1835, and subsequent conveyance from Brook- 
field to Johnson. The plaintiff in that ease objected to 
the evidence of outstanding title in Johnson, basing the 
objection on the absence of the power to Fuller, It was 
overruled by the district judge, and this court affirmed 
the judgment, hoiding that the agency of Faller in obtain- 
ing the grant for Blossom, and the recitals in the act of 
substitution of Thorn before Louis Ruez, was sufficient 
evidence of the execution and existence of the power from 
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Blossom to E; M. Fuller. It will be borne in mind that 
the power in that case, the existence of which was held by 
this court as sufficiently shown, was of like character, and 
in the same instrument as the one from Harper to Fuller, 
relied on by appellants in this case. 
From a review of the cases cited, we are led to the con- 
clusion that in this case the presumptive evidence is 
stronger, independent of the direct evidence of Ruez. 
The evidence in this case shows that one of the Fullers, 
who joined in the power to Thorn, was the original attor- 
ney, and petitioned for the grant, as in the case of Dailey 
v. Starr. As in that case, and in Watrous v. McGrew, 
the original grantee has acquiesced in the sale and adverse 
claim to his rights, and for a much longer period. The 
title to this land has been claimed adverse to Harper by 
recorded deed for thirty-eight years. It has been claimed 
by the original plaintiff and the appellants in this suit for 
more than twenty-eight years. It has been in possession, 
use, and occupation, hostile to any right of Harper’s, and 
before the institution of this suit to the present time; and, 
although held by some of the defendants, it is as adverse 
as if held by plaintiffs. This suit has enlisted the abilities 
of the largest portion of the most prominent men in this 
section of the Republic and State. It has been on appeal 
before this court three years past, and yet, with this long- 
continued claim, adverse possession, and protracted litiga- 
gation, neither Harper nor his heirs or representatives have 
set up any claim to this property. Allof these facts, with 
the evidence of Ruez already alluded to, show the fullness 
of proof on part of plaintiffs, and the manifest error in the 
finding of the jury on this the principal issue in the case. 
The defense, however, read in evidence certified copies of 
deed from Henry Harper for the land in suit, dated Sep- 
tember, 1838, to B. F. Fuller, one of the persons whe 
executed the power to Frost Thorn in 1835; a deed from 
Fuller to E. O. Le Grand, and a deed from the latter to 
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M. Cartwright. There is nothing in the evidence to show 
any claim to the land by the persons to whom these deeds 
were executed, beyond what appears to be a series of 
simulated transfer of this league. The existence of the 
registered copy of what purports to be a deed from Harper 
to B. F. Fuller may explain the denial of his identity with 
the Fuller who joined in the execution of the power to 
Thorn, and may perhaps explain the disappearance’ of 
Harper’s power of attorney from the archives at Nacog- 
doches. 

The verdict of the jury was unsupported by any evi- 
dence worthy of notice, and was in direct opposition to 
the evidence on this issue. 

The question on issue presented to the jury, as follows: 
“fs said land situated within the twenty border leagues?” 
was found by the jury in the affirmative. This is not raised 
in the brief of counsel. It was, however, relied on and 
repeated in the answers of defendants, and was evidently 
considered by the presiding judge as a material question, 
and, for aught we can discover, may have influenced the 
court in rendering judgment for defendants. This issue 
wis improperly presented to the jury. The question of 
the validity of similar concessions to the one in suit within 
the land known as the border leagues is not an open ques- 
tion. It was decided in the case of Blount v. Webster, 16 
Tex., 616. 

The finding of the jury on the issues presented respect- 
ing an outstanding title, by reason of the sale under execu- 
tions by the sheriff, and purchase by G. W. Gresham, on 
the 5th of February, 1853, presents for our consideration 
the omission on the part of the judge to present this ques- 
tion in its proper light for the action of the jury. No aid 
was furnished by the charge to enable the jury to determ- 
ine the true character of this pretended outstanding title. 
The direction was to find in the affirmative or negative 
several distinct facts. When this case was before this 
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court on appeal by appellants, (see Johnston v. Shaw, 33 
Tex., 585,) the only question presented for revision was the 
verdict and judgment on this plea of outstanding title in 
Gresham, (the jury having, in that trial, found in favor of 
the existence of the power from Harper to Fuller.) The 
judgment of the District Court was reversed and the cause 
remanded. We adopt all that portion of the opinion rela- 
tive to the irregularity in the issuance of the executions: 
the voidable character of the sale by the sheriff, the gross 
inadequacy of price for which it was sold, the suspicious 
circumstances attending the purchase by Gresham, and his 
transfer to James F. Timmins and other defendants. The 
facts stated in the report of the case and in the opinion of 
the court are again presented in the transcript of the rec- 
ord before us. <A league of land, shown to be intrinsically 
worth from thirteen to fifteen thousand dollars, is levied 
on by virtue of four executions issued on dormant judg- 
ments, three of those judgments showing on their face (no 
matter what the facts on which these judgments may have 
been rendered) that they were not judgments rendered 
against A. Sidney Johnson, the fourth and only judgment 
against him being only for the insignificant sum of six 
dollars and twenty-five cents, with funds more than sufli- 
cient for the payment of this debt, paid by one of his at- 
torneys to the sheriff, and the entire league of land, worth 
from three to three and a half dollars per acre, is sold for 
forty dollars, less than one cent an acre. The defendants 
seek to avoid the force of these facts by showing that the 
plaintiff’s title was considered worthless by reason of the 
defendants’ opposition to his claim, the defendants show- 
ing no claim in themselves beyond that of mere tres- 
passers. 

If sales of this character could be held valid, then it 
might be truly said that the officers of court, under the 
pretense of collecting costs of court due them, can divest 
the citizen of vast interests, or, as in this, without lawful 
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authority, under color of law, sweep away from the owner 
a large estate by a sale for such an insignificant amount as 
to shock the sense of right and outrage the moral sense of 
every honest man. The plea that, by the sale to Gresham 
and the purchase by Timimins and others, they are inno- 
cent purchasers or third parties, is negatived by the testi- 
mony of Gresham’s widow. The time of sale to them and 
the price paid and evident concert between Gresham and 
the vendees, all combine to place this transaction or sale 
outside the pale of fair dealing. It is one of that class of 
cases that comes with a forbidden aspect before a court of 
justice. 

For the errors in the charge of the court and finding of 
the jury, the judgment is reversed and the cause is re- 
manded. 

REVERSED AND REMANDED. 


| Justice Moore did not sit in this case. ] 





JAMES Lituey v. THe State or TEXAs. 


CIRCUMSTANTIAL EVIDENCE.—See this case for facts held insufficient 
to warrant a conviction for murder. 


AprraL from San Augustine. Tried below before the 
Hon. Richard §. Walker. 

Henry Hunt, in 1874, was a farmer residing in San Au- 
gustine county. On the night of March 7, 1874, about 10 
o’elock, while sitting in his room with his family around 
him, he-was murdered. The murderer used a shot gun, 
with which he fired at Hunt through an open door. Lew 
Garrett and James Lilley, both freedmen, were indicted for 
the murder, the first as principal and Lilley as an accom- 
plice. At the time of the murder Lew Garrett, Peter 
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Nicholson, Amanda Garrett, and Frank Davenport, all 
freed persons, were tenants, and the only tenants on Hunt’s 
farm. The evidence disclosed that James Lilley was on in- 
timate terms with these tenants, being the father-in-law of 
Davenport. He resided several miles from Hunt’s residence, 
and seems to have been an exhorter and a leader at prayer 
meetings in religious exercises. Not long before the mur- 
der of Hunt a misunderstanding had occurred between 
Lew Garrett and himself about some cotton claimed by 
Garrett’s wife, and bad feelings resulted. About one week 
before the homicide the deceased caused the levying of an 
attachment on two horses in the possession of Lilley to se- 
cure a debt due from Lilley to himself. When the levy was 
made Lilley remarked: ‘* These Wallace horses have caused 
more trouble than all the horses in the county, and some- 
body will be killed about them yet; mark what I say.” 
On the day of the murder Lilley called at the house of de- 
ceased, and spent some time there attempting to effect a 
settlement of accounts. The settlement was not concluded, 
but it was agreed that a mortgage matter stili unsettled 
should be settled up next morning. Thereupon Lilley left 
with an invitation from Hunt to turn his horse in Hunt’s 
lot for the night, and to stay with Lew Garrett. This Lilley 
said he would do, though his horse was not turned in 
Hunt’s lot. Soon after this Lilley and Lew Garrett were 
observed to meet, but they did not greet each other as men 
do who have met the first time after absence. On the 
night of the homicide a prayer meeting was in progress at 
the house of Peter Nicholson, a freedman, about four or 
five hundred yards from Hunt’s residence. This meeting 
was attended by the following persons only: Jim Lilley, Lew 
Garrett, Kate Garrett, his wife, Amanda Garrett, Harvey 
Dodd, Pete Nicholson, and his wife, all negroes. The 
morning of the day of the homicide Lilley attempted to 
‘ borrow an Enfield rifle, saying he had particular use for it 
that night. 
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After Lilley’s partial settlement with the deceased on the 
evening of the homicide, and while at Garrett’s house, he 
stated that Hunt had swindled him out of twenty-five dol- 
lars and Lew Garrett’s wife out of her cotton; that he had 
swindled him in settlement and taken his horses, though 
there wets no evidence of unkind feeling expressed to Hunt 
in the evening during the settlement. Lilley took supper 
with Lew Garrett, and accompanied Garrett and his wife 
to the prayer meeting. When Lilley entered, those already 
assembled were sitging, and were interrupted by thie fol- 
lowing remark made by Lilley: “I’m going to sing to-night, 
and it will be long remembered and never forgotten.” 
After this Lilley led in singing. After they had prayed and 
sung twice, Lew Garrett left the house, leaving his hat be- 
hind. This was about 9o0’clock. At about 10 o’clock the 
firing of a gun was heard above the singing distinctly by 
a witness at the meeting. Just before this Lilley “ stopped 
singing all at onee, and looked around and asked, ‘ Hasn’t 
Lew come back yet?’” Lew’s wife answered, “ No,” and 
the singing went on. When the gan was fired Amanda 
Garrett asked,“ Was not that a gun fired?” to which Lew 
Garrett’s wife answered, “No; it was not a gun; it wasa 
tree fell;” and the singing continued, and it appeared to 
the witness that they sang louder. Then the screaming of 
children was heard, to which Amanda Garrett called the 
attention of the worshipers; but Lew Garrett’s wife said 
it was only the dogs barking, and they sang still louder. 
The gun heard at the meeting was fired at Hunt, and it 
was his childrew whose screams were heard. The worship 
was finally stopped by a messenger from Hunt’s house 
bearing information of the murder, and requesting the at- 
tendance of the tenants. About this.time also Lew Garrett 
reappeared, * out of breath.” They all started to the house 
of Hunt, Jim Lilley saying, “ Come on and let’s prove our- 
selves clear.” While walking from the place of prayer to 
the place of murder Jim Lilley said, “Now you see how 
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true it’s come to pass what i was saying to-night;” to which 
Lew Garrett answered, ‘* Yes; that’s so.” The firing of the 
gun and the screams of children were ‘loud and distinet, 
and heard plainly” by me at the prayer meeting. On the 
arrival of Lilley and the others at Hunt’s house, Lunt was 
found dead from gunshot wounds penetrating his head 
and neck. After he was shrouded, the white family went 
to another room in the house, leaving Lew Garreit, Jim 
Lilley, and two other negroes in the room with the corpse, 
when Lilley walked up to Hunt’s ‘body and said, ‘There 
lies the grandést swindler that ever trod shoe leather;” to 
which Garrett replied, ‘* Yes; but he will never swindle 
any more.” 

Lilley’s wife, who resided several miles distant from the 
scene of the murder, was on that occasion left by him sick, 
and the evidence showed that he had never attended a 
prayer meeting on Hunt’s place before. Frank Daven- 

port, a son-in-law of Lilley, wasin Hunt’s house at the time 
of the homicide, sitting against the wall by the side of the 
opening through which the fatal shot was fired. He did 
not assist in lifting the dead man from the floor; and when 
Henry Hunt, son of the deceased, seized a gun and started 
to the door, Davenport prevented him, telling him not to 
go out there, that he would be shot. The evidence showed 
that Garrett had avowed that evening his determination to 
kill Hunt that night.* | 

The charge contained the law repeatedly announced by 
this court applicable to cases of circumstantial evidence, 
There was a verdict of guilty, and the punishment assessed 
at hard labor in the penitentiary for life. 








James J. Perkins for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The defendant, James Lil- 





*Garret was afterwards tried, convicted, and executed. 
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Jey, was indicted as an accomplice of Lew Garrett in the 
murder of Henry Hunt, and being convicted, he applied 
for a new trial and to arrest the judgment. Both the mo- 
tions were overruled, and he appealed. The grounds of 
tbe motion for the new trial are— 

1. Because the verdict of the jury was contrary to law. 

2. Because the verdict of the jury was contrary to the 
evidence. 

3. Because the court erred in its charge to the jury; and 
in arrest of the judgment, because the verdict of the jury 
does not respond to the allegations in the indictment; the 
verdict finding the defendant guilty of murder in the first 
degree, while he is charged in the indictment as being an 
accomplice. 

The jury found the defendant guilty, and assessed his 
punishment to hard labor in the penitentiary for life. 

The main question for consideration is: Does the evi- 
dence support the finding? In our opinion it does not. 
The evidence was circumstantial. It was shown on the 
trial that both Garrett and Lilley had unkind feelings to- 
wards the deceased at the time of the homicide, as evinced 
by their declarations of hostility towards him just before 
the killing, aud immediately or very soon after that event. 
Lilley accused the deceased of having swindled him out of 
$25 in the settlement of their accounts, and complained 
that Hunt had taken two of his horses. He also accused 
him with having swindled Garrett’s wife out of some cot- 
ton. ; 

Whatever else may be said of the conduct of the de- 
fendant in this regard, it shows no threat nor any avowed 
intention to injure the deceased by acts of violence for 
wrongs done him, real or imaginary. These accusations 
were made at Garrett’s house on the night of the homi- 
cide, and only a few hours before it occurred, and Garrett 
had told the witness Nicholson on that evening that he 
was going to kill Hunt that night. These circumstances, 
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followed by the tragic event of the night, if not explained, 
would not be without force as tending to show a conspir- 
acy to commit the deed with which they are charged. In 
this connection, however, it must be noticed that Lilley 
had gone to the house of the deceased on the morning pre- 
ceding the night of the homicide, and remained there until 
late in the evening, and was making a settlement of ac- 
counts with Hunt, growing out of money transactions be- 
tween the parties. Not completing the settlement on that 
day, the deceased told Lilley to stay with Garrett that 
night, and to return to his house the next morning for the 
purpose of completing the settlement which was left unfin- 
ished the evening before. There can be no doubt of Lil- 
ley’s ill feeling towards the deceased for some days before 
the homicide took place about the Wallace horses, as ap- 
pears from the statement of the witness Thacker, that de- 
fendant said that these horses had caused more trouble 
! than all the horses in the county, and that somebody would 
be killed about them yet, “ Mark what I say.” This wit- 
ness refers to Tom Hunt, a nephew of the deceased, as 
having purchased some of the Wallace horses; but his al- 
lusion to Tom Hunt and his connection with the transac- 
tion between the deceased and Lilley is not explained. The 
witness Markham testifies to a conversation he had with 
Lilley about the time mentioned by Thacker, and in that 
conversation Lilley made threats against Tom Hunt, and 
said he had swindled him about a land trade, and that * no 
man could treat him that way and live,” and that he spoke 
of some trouble he had with deceased about some horses. 
As presented by the record, it is not free from doubt as to 
whom the language as given in Thacker’s statement was 
directed, several persons being mentioned. Lilley, as we 
have seen, was at the house of Garrett on the night of the 
homicide, and went with Garrett and his wife to the prayer 
meeting at Peter Nicholson’s house. The conduct of Gar- 
rett on that occasion, his leaving the meeting during its 
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progress, the firing of the gun and the killing of Hunt 
during Garrett’s absence, and which he did not account 
for, point to him as the guilty party in the murder. Lil- 
ley’s remark that he was ‘‘ going to sing that night, and it 
will be long remembered and never forgotten,” and whut 
he said on the way to Hunt’s—* Now you see how true it’s 
come to pass what I was saying to night””—may have been 
innocent or criminal as the subject referred to may have 
been the one or the other. He alluded to something he 
had said that night, and which Garrett had heard; but 
whether it was said at the prayer meeting or before, or 
what it was, is left in doubt from the evidence. As Gar- 
rett stayed but a short time at the meeting, and could not 
have known what was said during his absence, it is proba- 
ble that Lilley alluded to something he had said before he 
weut to the prayer meeting. 

The evidence of Garrett’s guilt as principal could only 
affect Lilly in so far as it might be evidence that he was 
an accomplice in the murder; and while the evidence shows 
that Henry Hunt was murdered at bis own house, in the 
presence of his family, under circumstances of great atroc- 
ity, we are constrained to say that the evidence, as it ap- 
pears upon the record, is not, in our opinion, sufficient to 
support the verdict against him as accomplice, and that the 
motion for a new trial should have been granted for that 
reason. j 

As the case will be reversed and remanded, it becomes 
unnecessary to give the other objections a separate consid- 
eration. We see no objection to the instructions of the 
court. The law as applicable to the case was presented to 
the jury in a very clear and full charge; but because the 
verdict was against the evidence, the case is reversed and 
remanded. 

REVERSED AND REMANDED. 
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R. B. Suaw v. JAmMes F. Brown et AL. 


1. SHERIFF'S COMMISSIONS.—In collection of fines and forfeitures the 
sheriff can only retain five per cent. of the sum actually collected 
by him. 

2. PUNITORY DAMAGES held to be properly allowed where the sheriff 
had induced the district clerk to insert in the bill of costs commis- 
sions upon a part of a forfeiture remitted by the Governor, and 
under the execution so altered, enforced collection of such commis- 
sions upon the remitted part of the forfeiture. 


ApprEAL from Kaufman. Tried below before the Hon. 
M. M. Bonner. 

Brown, McCorcle, and Allen sued Shaw for $250 and 
damages upon the following case: On October 20, 1871, 
judgment was rendered against plaintiffs on seire facias on 
a bail bond for $5,000. In September, 1872, Governor 
EK. J. Davis remitted the forfeiture, except $250 and all 
costs of the officers. November, 1872, the clerk issued 
an execution for the $250 and costs, amounting to $25.60. 
After the execution was issued, Shaw, who was sheriff of 
Kaufman county, directed the clerk to insert in the bill of 
costs the item $250, commissions on $5,000, Shaw at the 
time saying that the judge and attorneys said he was enti- 
tled to his commissions. The clerk did so. Shaw took 
the execution, called on the defendants, and demanded 
satisfaction of the entire amount, including the item of 
$250 for his commissions. They declined to pay except 
the sum not remitted and the court costs, offering to pay 
two hundred and fifty dollars, and twenty-five dollars and 
sixty cents, which amount they tendered. 

Thereupon Shaw made a levy and enforced the collec- 
tion of the amount he claimed. To save the land levied 
on, Brown et al. had to pay the $250 claimed as commis- 
sions, which sum was paid under their protest. 

The defendant plead general- demurrer and general 
denial. 
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Verdict of the jury was for two hundred and fifty dol- 
lars and interest, and one hundred and fifty dollars 
damages. 

The interest was remitted, and judgment was rendered 
for four hundred dollars. 

Motion for new trial and in arrest of judgment were 
overruled, and Shaw appealed. 


T. J. Word, for appellant, insisted that damages were 
excessive, citing Sedg. on Damages, 506; De La Garza v. 
Carolan, 31 Tex., 387. 


J. J. Hill, for appellees. 


Moore, AssocraTE Justice.—It is evident, beyond all 
doubt of controversy, that appellant was not entitled to 
the two hundred and fifty dollars which he collected from 
appellees. Thestatute in clear and unmistakabie language 
prescribes the fees to which sheriffs are entitled in cases 
like this. It says: “ The district attorney shall be entitled 
in each case to a fee of five per cent. upon the whole 
amount of any fine, forfeiture, or othcr money collected 
under the provisions of this chapter.” * * * * * 
“And the sheriff shall retain five per cent. as compen- 
sation for collecting the same, which several amounts shall 
be deducted from the amount collected, and the balanee 
paid over into the county treasury, as before directed.” 
Comment is unnecessary. Neither argument nor illus- 
tration ean add force or make more clear the plain and 
perspicuous language of the statute. The commissions 
of appellant were to be deducted from the amount of 
the principal of the judgment collected by him. These 
commissions form no part of the cost to be taxed by 
the clerk and indorsed upon the execution. It was ap- 
parent from the execution that the sheriff was to collect, 
besides the taxable costs, which were twenty-five dollars 
and sixty cents, only the sum of two hundred and fifty 
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dollars, and out of this sum, when collected, the law 
authorized him to retain five per cent. for collecting it. 
Even if he had not himself induced the clerk to .place 
this item of two hundred and fifty dollars for commissions 
on an amount which the execution did not authorize him 
to collect, which he claims, the execution would have 
plainly shown him that such claim was not only without 
warrant of law for its support, but plainly contrary to law 
or any former precedent or practice. The legal process 
under which appellant claims to have acted cannot be held 
to give any color of authority to him to collect and appro- 
priate to himself money to which, by the plain language 
of the statute, he was clearly not entitled. If this is not 
so, there would be no limit to the amount of liability to 
which defendants in execution might not be colorably 
subjected by pretended and fraudulent demands for cost 
indorsed on the back of executions, however obviously it 
might appear from the execution itself and the indorse- 
ment that such claim could have no legal existence. 

It is further objected, although appellant may have been 
entitled to recover the amount illegally collected and in- 
terest thereon, the judgment should be reversed, because 
the verdict gives them the further sum of one hundred and 
fifty dollars damages. In support of this proposition we 
are referred to Sedgwick on Damages, 506. But an exam- 
ination of the authority to which we are referred will not 
justify the conclusion sought to be drawn from it. For it 
is apparent that the question in the mind of the learned 
commentator, when the rule to which we are cited is an- 
nounced, is where the default of the officer must be char- 
acterized as negligent rather than fraudulent. For after 
an extended and elaborate examination of this character of 
cases, he says: “* We have hitherto been cxamining cases 
where the public officer is charged with neglect in not ex- 
ecuting process confided to him. There is another large 
class of cases where the complaint is that he has over- 
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stepped his powers and abused the process of the court. 
In these cases we shall find that, when the acts of public 
officers are illegal, they are very narrowly watched, and 
often, by the infliction of vindictive damages, severely pun- 
ished for the abuse of their trust.”” (Sedg. on Dam., 521.) 

But the question in this case is not the ordinary one of 
an officer who “has overstepped his powers and abused 
the process of the court.”” As we have previously seen, it 
was at appellant’s instance that this item for commissions 
was inserted in the bill of costs on the execution after it 
was issued, evidently to give color of authority to him to 
collect an illegal and unfounded demand for which the law 
furnishes not the slightest pretext. 

It is certainly too well settled by the decision of this 
court, in accordance, we think, with the well-established 
rule of the common law, to be now questioned, that where 
the injury complained of is tainted with fraud, malice, or 
willful wrong, exemplary damages may be recovered. 
(Smith ». Sherwood, 2 Tex., 460; Graham v. Roder, 5 Tex., 
141; Oliver v. Chapman, 15 Tex., 400; Kolb v. Bankhead, | 
18 Tex., 228; Hedgepeth v. Robertson, 18 Tex., 858; Reed 
r. Samuels, 22 Tex., 114; Neill v. Newton, 24 Tex., 202.) 

The issues in the case were submitted to the jury, under 
a clear and comprehensive charge of the court, fully as fa- 
vorable to appellant as the evidence warrants, and we can 
see no good reason to disturb their verdict. 

There being no error in the judgment it is affirmed. 


AFFIRMED. 





B. W. Rogperts v. YArBoro & WIMBERLY. 


1. CONSTRUCTION OF STATUTES.— When the enacting clause in a statute 
is general in its terms and objects, and a proviso is afterwards intro- 
duced, such proviso is construed strictly. 

2. TESTIMONY OF PARTIES TO SUIT.—A plaintiff may be admitted to 
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testify to declarations of a deceased partner of the defendant, where 
suit had been brought against the firm, and one of the parties died 
pending the suit, and his representatives were not made parties. 


Ww 


-8. EXCEPTIONS IN STATUTE.—The exceptions (Pas. Dig., art. 6827) 


excluding certain parties from testifying on account of interest will 
not be extended by implication. 

. BAILMENT—CONVERSION.—A refusal by the bailee to deliver goods 
on demand of the owner, unless on paymeut of certain claims of the 
bailor or bailee, inconsistent with the plaintiff’s title, would be equiv- 
alent to an absolute refusal, and would amount to a conversion. 

A bailee cannot relieve himself from responsibility to the owner by 
redelivery to his bailor, after demand and notification by the owner. 


c= 


or 


Appeal from Smith. Tried below before the Hon. Z. 
Norton. ; 
The facts sufficiently appear in the opinion. 


John L. Henry, for appellant. 
F. M. Hays, for appellee. 


GouLp, Associate Justice.—The alleged conversion by 
appellees of five bales of cotton claimed by appellant as 
his property gave rise to this suit. The defense relied on 
was that the defendants received the cotton as bailees of one 
D. D. Wood, who deposited it with them subject to his or- 
der. That plaintiff and Wood formed a partnership in 
1869, under a written agreement providing that they 
should share the crop equally, and should settle all of their 
indebtedness to each other out of the crops. That Wood 
represented that plaintiff was indebted to him in the sum 
of four or five hundred dollars, and that the cotton was 
therefore his; that they took the cotton for the purpose of 
securing a claim due them by Wood for goods to carry on 
the partnership firm, and that Wood having paid that claim 
and demanded the cotton, they had returned it to him in 
ignorance of plaintiff's asserted right. There was no con- 
troversy as to the fact that the five bales were a part of the 
crop raised under the partnership agreement; but the evi- 
dence was conflicting as to the state of open accounts be- 
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tween Wood and Roberts, each claiming a balance. As the 
ease will be reversed for other errors, it is not proposed to 
comment on the evidence or to express an opinion as to its 
sufficiency to support the verdict. 

Pending the suit, Yarboro, one of the defendants, died, 
and the court proceeded to trial against Wimberly as sur- 
viving partner, without making Yarboro’s representatives 

parties. 

On the trial the court refused to allow the plaintiff to 
testify as to statements and promises alleged to have been 
made by the deceased; and this ruling is fairly presented 
for revision by bill of exceptions and assignment of errors. 

The statute (Pas. Dig., art. 6826, 6827) is as follows: 

“1. In the courts of this State there shall be no excla- 
ion of any witness on account of color, nor in civil actions, 
because he is a party to or interested in the issues tried.” 

“2. In actions by or against executors, administrators, 
or guardians, in which judgment may be rendered for or 
against them, neither party shall be allowed to testify 
against the other, or any transaction with or statement by 
the testator, intestate, or ward, unless called to testify 

_ thereto by the opposite party, or required to testify thereto 
by the court.”’ 

The executor or administrator of Yarboro was not a party 
to this snit, and the- prohibition, taken literally, does not 
support the ruling of the court. There is no ambiguity in 
the wording of the statute, nor can there be said to be any 
doubt arising out of the language of the law as to the in- 
tention of the Legislature in its enactment. “It is not for 
the court to say, where the language of a statute is clear, 
that it shall be so construed as to embrace cases because 
no good reason can be assigned why they were excluded 
from its provisions.”’ (Denn v. Reid, 10 Pet. 526, and see 
Potter’s Dwarris on Statutes, 143-146. If, however, we 
look to the reason of the law, it will be difficult to pro- 
nounce that it applies as fully to a surviving partner as it 
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does to executors, administrators, or guardians. It is well 
suggested in the brief of appellant that the surviving part- 
ner is himself interested in the suit, and has a stimulus to 
activity and vigilance which is ordinarily wanting in ad- 
ministrators and guardians. For aught that appears, the 
object of the exception is to protect estates and lands, be- 
cause of the fact that they are represented imperfectly by 
agents ordinarily appointed by the law. 

Even if it were admitted that the reason of the law ap- 
plies with full force to this case, and the attempt be made 
to extend the statute by construction, so as to embrace 
surviving partners, it cannot be accomplished without un- 
settlingsettled rules of construction. In Tyson v. Britton, 
6 Tex., 224, C. J. Hemphill says: ‘“‘The Legislature has 
prescribed a general rule, with special disabilities or priv- 
ileges, and these cannot be enlarged or extended to objects 
not embraced in the exception by mere implication or from 
parity of reason.”’ Tothesame effect isthe language of Judge 
Story, in United States v. Dickson, 15 Pet., 165: ‘“* When 
the enacting clause is general in its language and objects, 
and a proviso is afterward introduced, that proviso is con- 
strued strictly, and takes no case out of the enacting clause 
which does not fall fully within its terms.’”’ The general 
rule is prescribed by the statute that no witness shall be 
excluded because he is a party to or interested in the suit. 
The second section is in substance a proviso excepting 
parties in certain actions from the operation of the rule. 


The rule as established extends a privilege to parties, 


while the exception operates to curtail that privilege or 
right, and should not therefore be extended by construc- 
tion. : 

We conclude that the court erred in excluding the evi- 
dence offered as to the declarations and promises of the 
deceased partner. 

It is proper that we should notice another question 
which will necessarily again arise on the trial below. It 
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was claimed on behalf of defendants that they were dis- 
charged by reason of having redelivered the cotton to 
Wood, their bailor. The charge of the court was to the 
effect that such redelivery would exonerate defendants 
from liability, ‘* provided there was no collusion with him, 
(Wood,) whereby some of plaintiff’s rights were defeated. 

Whatever may have once been the rule, it is believed to 
be now settled that the bailee can never be in a better sit- 
uation than his bailor; and if the latter has no title, the 
real owner is entitled to recover his property, in whose 
hands soever it may be found. (Story on Bailments, sec. 
130; Edws. on Bailments, 88; Wilson v. Anderton, 1 
Barn. & Adolph., 449; King v. Richards, 6 Whart., 418; 
Nelson v. King, 25 Tex., 663.) 

The bailee can protect himself against his bailor by 
showing that he has delivered possession, after demand, to 
the true owner. (Edws. on Bailments, 34; King v. Rich- 
ards, supra; Rogers v. Weir, 34 N. Y., 463.) 

The converse of this proposition is that he cannot refuse . 
to deliver possession to the true owner who demands it of 
him, and of course, being bound to deliver to the true 
owner, cannot excuse himself by subsequent redelivery to 
is bailor. An unqualified refusal to deliver is a conver- 
sion. (Wilson v. Anderson, supra.) 

It seems that a qualified refusal,in order to procure rea- 
sonable time to investigate the rights of the parties, if 
made in good faith, would not be a conversion. (Rogers 
v. Weir, supra.) But, a refusal, unless certain claims of 
the bailor or bailee inconsistent with plaintiffs title were 
first paid, would be equivalent to an absolute refusal, and 
would amount to a conversion, after which the true owner’s 
right of action cannot be defeated by redelivery to the 
bailor. ' 

- The right of a dignitary to protect himself by redelivery 
to his bailor is thus stated by Chilton, in Patterson v. 
Gaston, 17 Ala., 223: *‘If the bailor have the temporary 
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possession of property, holding the same as the property 
of the bailee, and asserting no title in himseif, and in good 
faith, in fulfillment of the terms of the bailment, as ex- 
pressed by the parties or implied by law, restore the prop- 
erty to the bailee before he is notified that the true owner 
will look to him for it, no action will be against him, for 
he has only done his duty.” This falls far short of author- 
izing redelivery after demand; nor does it cover a case 
’ where the bailee holds or delivers possession for his own 
profit and not gratuitously. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Wituts Roperts v. Estaer LONGLEY ET AL. 


“COMMUNITY ESTATE—EVIDENCE.—The testimony by a widow that 
**she was acting in the capacity of surviving wife of her deceased 
husband,”’ is not evidence that she had properly qualified to enable 
her to control the community estate ; that is a question of law, to be 
established by proof of the facts which give such authority. 


AppeEAL from Smith. Tried below before the Hon. Z. 
Norton. 
Esther Longley, as widow of J. W. Longley, and as next 
friend of George W. and John W. Longley, minors, sued 
. Willis Roberts, alleging that she was widow and the minors 
were the children of J. W. Longley, deceased; that on Oc- 
tober 1, 1864, she, acting in her fiduciary capacity, traded 
to the defendant two accounts due by the trustees of the 
Baptist Church to the deceased, J. W. Longley, for eight 
hundred and seventy dollars, for which defendant was to 
pay in cotton at its then market price, which it was alleged 
was five cents per pound. 
Roberts pleaded statute of limitations and payment. 
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The jury returned a verdict for $732.50, principal and 
interest, in favor of the minors, being for the half interest 
in the account sued on. 

Motion for new trial overruled. The opinion sufficiently 
shows the facts of the case. 


Stephen Reeves and &. B. Hubbard, for appellant. 
Robertson ¢ Herndon, for appellees. 


GouLp, Associate Justice.—The record shows a bill of 
exceptions to the ruling of the court in admitting testi- 
mony; but as that ruling is not assigned as error, it will 
not be noticed. 

The only other position urged in appellant’s brief is that 
the court erred in refusing a new trial. As to the main 
issues of fact, it is sufficient to say that the evidence was 
conflicting, and that a verdict either way would not be dis- 
turbed. But it is said that Mrs. Longley testified “ that 
she was acting in the capacity of surviving wife of her dead 
husband;” and it is argued that this testimony, in the ab- 
sence of other evidence, establishes conclusively that she 
had properly qualified under the statute as surviving wife, 
was competent as such to control the interest of the minors 
in the community estate, and that the statute of limitations 
having been plead, and the time being clearly sufficient, the 
entire claim was barred. Wecannot regard Mrs. Longley’s 
evidence as meaning more than that she was the wife of 
Longley, deceased. Whether she had properly quali- 
fied to enable her to control the community estate was a 
question of law, and not a fact to which any witness could 
testify. If the facts requisite to give her that authority 
existed, they certainly could easily have been established. 

The jury found only in favor of the minors, and the judg- 
ment follows the verdict. 

We see no error in the judgment, and it is accordingly 
affirmed. 





AFFIRMED. 
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H. H. Kir«uanp v. Cuarzes LIrrze ev AL. 


1. CONSTRUCTION OF A CONTRACT FOR SALE OF LAND.—An obligation 
for the balance of purchase money, payable on a day certain if the 
title to the land be perfected to the satisfaction of the vendee, other- 
wise not to be paid until title be so perfected, becomes due when the 
vendor has conveyed to the vendee a complete and perfect title to 
the land, or has become able to do so, and has advised the vendee of 
the fact. 

2. The vendee in such contract cannot be put in default until advised of 
such deed, or of the character of conveyance by which it is proposed 
to complete the title to the land. 

3. PLEADING.—A petition upon such an obligation would be imperfect 
unless it contained a distinct averment that the title to the land was 
perfect. 

4, PRACTICE—AMENDMENT—CoOstTs.—An amendment setting up facts 
perfecting title subsequent to the institution of suit must be treated 
as 2 new suit, the costs up to such amendment to be taxed against 
plaintiff. 

5. ADMINISTRATION OF COMMUNITY PROPERTY.—To enable the sur- 
viving husband to have exclusive contro! of community property 
after the death of the wife, it is necessary that an appraisement be 
filed, as well as an inventory and bond. 

6. HOMESTEAD.—The surviving husband on a second marriage cannot 
convey the property which was community property in the first 
marriage, and which, after the second marriage, was the homestead, 
without the consent of the second wife. 

7. SPECIFIC PERFORMANCE.—That both parties were ignorant of want 
of title in a material part of land sold, will not entitle the vendor to 
enforce payment, if evidence shows that such vendor is insolvent 
when seeking to enforce such payment. 


AppgaAL from Henderson. Tried below before the Hon. 
John G. Scott. 

Charles Little and Thomas Little sued in the District 
Court of Henderson county H. H. Kirkland upon the fol- 
lowing obligation : 

“¢ $1,500. DecemBer 19, 1870. 

‘*On or before the first day of January, 1872, I promise 
to pay Charles Little, Robert Little, and Thomas Little 
the sum of fifteen hundred dollars specie, for the balance 
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of the purchase money of 350 acres of land situated in 
Henderson county, Texas; said amount, fifteen hundred 
dollars specie, to be paid at the time specified if the title 
to said land is perfected to the satisfaction of said H. H. 
Kirkland, otherwise not to be paid until said title is so 
perfected. Said note to bear ten per cent. interest from 
the first day of January, 1872, until paid, upon the above 
conditions. H. H. Krrxianpd. 

** Witnesses : 

“ D. H. ConneELLy, 
“A. F. Cone.” 

The original petition was in the usual form of an action 
on a promissory note; its execution; that it was overdue; 
that it was a lien upon land describing it, &. 

The defendant excepted: (1) because it did not appear 
that the obligation was due, and (2) because no title had 
been tendered to defendant for the land. 

In answer, defendant alleged that plaintiffs were unable 
to make title to the land; that it belonged to Charles Little 
and his children by a second wife; that a tract of about 80 
acres, represented to be part of the land included in the 
title bond, was not in fact ever owned by Charles Little, 
but was owned by one W. R. Buford; that this was the 
most valuable of the land sold; setting up improvements 
on that part of the tract, &c.; asking that the contract be 
rescinded; for damages, &c. 

By amendment, plaintiffs alleged execution and delivery 
by Charles Little of a deed for the land with general war- 
ranty ; that he had filed an inventory of the community 
property (including that described in the petition) owned 
by himself and deceased wife, and had filed a bond, condi- 
tioned and approved as prescribed by law, whereby he was 
given the control and management of the community 

estate, and could convey said land; denying fraud, &c. 
_ The facts in evidence sufficiently appear in the opinion 
of the court. 
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There was judgment for the amount of the note and an 
order for sale of the land. 
Defendants appealed. 


Reagan § Greenwood, for appellant. 
No brief for appellee. 


Moore, Associate Justice.—The contract or agreement 
upon which this suit is brought is copied in and made a 
part of the petition. By its terms appellant promised and 
bound himself to pay appellees, on or before the first day 
of January, 1872, the sum of fifteen hundred specie dollars, 
the balance of purchase money for a tract of land bought 
of them, if the title to said Jand should be perfected by that 
time to the satisfaction of eppellant, otherwise not to be 
paid until said title was thus perfected. Evidently, at the 
time this agreement was entered into, the parties supposed 
that there was some defect or uncertainty of some sort in 
the title which was given appellant. And to secure him — 
against any damage or injury which might result there- 
from, it was agreed that this part of the purchase money 
should not be paid by appellant until he should be satis- 
fied that his title had been fully perfected. 

It is not, however, the legal effect of this agreement that 
appellant might refuse payment for any mere captious or 
unreasonable objection to the title. His dissatisfaction ° 
must be founded upon some valid and legal objection. 
“When it is made to appear that appellees have conveyed 
or caused to be conveyed to him a complete and perfect 
title to the land, or that they are able and ready to do this, 
and he is advised of the fact, then his obligation becomes 
absolute and unconditional, whether he is satisfied or dis- 
satisfied with the conveyance. But, unquestionably, before 
appellant could be put in default, or called upon to pay the 
balanee of the purchase money, he must be advised of the 
character of the conveyance by which it is claimed the title 
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has been or it is proposed it will be perfected, so that he 
can accept it, if satisfactory, or if not, indicate the grounds 
of his objection. 

The perfection of the title being the predicate upon 
which appellees’#ight of action depended, it ehould have 
been clearly and distinctly shown in the petition. In this 
respect the original petition was unquestionably defective, 
and the exceptions to it were well taken. 

To cure this defect in the original petition, appellees 
filed an amended petition, in w hich they say that the land 
sold appellant was community property of the appellees, 
Charles Little.and his deceased wife, at the date of her. 
death, and that since the institution of this suit he had 
filed an inventory of the community estate of himseif and 
his said deceased wife, and given bond for the payment to 
the heirs, &. And they aver that said Charles Little was 
then ready to make appellant a good and suflicient title. 

As this amendment, in effect, admits that appellees 
were not prepared to perfect appellant’s title until since 
the commencement of their suit, it can at most be only 
regarded as a tender of title at the time it was filed. If 
appellees had clearly shown by this amended petition their 
ability to perfect appellant’s title, and he had refused to 
accept such perfected title and pay the balance of the pur- 
chase money for the land, if he had no other defense, judg- © 
ment for the amount to be paid as agreed in the contract, 
and costs of suit subsequent to the filing of the amended 
petition, might have been warranted by this amendment 
But the costs prior thereto should have been paid by them. 

We are, however, by no means satisfied that the aver- 
ments of this amended petition are sufficient to show their 
ability to perfect the title, in respect to the matter to which 
it refers, when tested by the general exception of appellant 
previously filed, to which it unquestionably must be held 
applicable. Without pausing to comment on the vague 
and indefinite character of all its averments, it is sufficient 
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to say that it is nowhere alleged that an appraisement of 
the estate of Charles Little and his deceased wife had been 
made vor returned, as required by the statute. This is, we 
believe, absolutely essential to entitle the survivor of the 
community to manage and dispose of the interest of the 
deceased partner in the community estate. (Pas. Dig., art. 
" 6494.) 

But as this ground of error is more clearly presented by 
the exceptions to the ruling of the court on the objections 
to the evidence offered to show that appellant’s title had 
been perfected, and also to the charge given the jury, in 
which the court evidently erred, as will be seen by refer- 
ence to the section of the statute first cited, it is unneces- 
sary to make further comment on this branch of the case. 

The appellee, Charles Little, married a second wife prior 
to the sale of land, and as it was his homestead, although 
she had separated from him and had gone elsewhere to re- 
side, as they were not divorced, the fact that his wife did 
not join in the conveyance seems also to have been one of 
the supposed defects in the title, in contemplation of the 
parties when appellant purchased the land. This does not 
however appear, from the manner in which it is presented 
in the record, to have been regarded as a matter of any 
very great importance. And we deem it unnecessary to 
discuss the alleged errors in the ruling of the court on the 
questions made during the progress of the trial in regard 
to it. We refer to it merely to remark, in view of the 
proper disposition of the case on another trial, that the 
facts are not sufficiently presented in the record to enable 
us to say whether or not Mrs. Little’s joinder in the con- 
veyance was necessary to the perfection of appellant’s title, 
or whether, under all the circumstances, he can claim as a 
credit on his obligation to appellees the money he paid for 
the relinquishment which she subsequently made to him 
of her interest in the land. 

In addition to these alleged defects in the title of appel- 
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lees when it was brought by appellant, there is still an- 
other of a much more serious character, which, ao far as 
we can judge from the record, was not within the know- 
ledge or contemplation of either of the parties at the time 
they made the trade. No objection has been made by ap- 
pellant to the title which appellee, Charles Little, acquired 
by the deed of O. M. Wheeler to that part of the land sold 
him by appellees, which is on the Sanches league; but from 
the statement of facts it seems to be very clear that seventy- 
nine or eighty acres of the land embraced in the convey- 
~ance from appellees to him is not on the Sanches league, 
but is a part of an adjoining tract patented to W. R. Bu- 
ford, under whom no claim of title whatever is made by 
appellees. If this is the fact, there can be no reasonable 
pretense upon which appellees can demand payment for 
this part of it from appellant without securing to him a 
valid title to it. Should it turn out, however, that appel- 
lees are unable to do this, what then will be the rights of 
the parties if, as is alleged in the answers of appellant, and 
proved by several witnesses, who are uncontradicted, that 
appellees are insolvent and unable to respond in damages 
for a breach of the contract on their part? If so, their in- 
ability to make title to so large a proportion of the entire 
tract will present the most embarrassing question which 
will probably arise on the final determination of the case. 
As, however, this question is not directly presented by the 
record as it now comes to us, and has not been discussed 
by counsel, it would be premature for us to. undertake 
detit:itely to determine it at this time. We will say, how- 
ever, that it is believed the rules of equity applicable in 
such cases will be found sufficient to enable the court to 
settle the controversy, if the literal terms of the contract 
cannot be carried out so that substantial justice will be 
done, and effect given to its true spirit and broader equita- 
ble import, lying beneath and outside of its legal stipula- 
tions, to which resort may be had, when it is found, owing to 
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‘something not within the contemplation of the parties, it 
cannot be carried into full effect according to its letter and 
legal construction, , ; 

A number of exceptions were taken to the different rul- 
ings of the court during the progress of the trial, and 
in most, if not all of them, we think the court erred. 
But as it is not probable, if any of them should arise upon 
another trial, that the court, as now organized, will fall into 
similar errors, we deem it an unnecessary consumption of 
time te point them out. Neither will we, for the same 
reason, comment upon the errors contained in the charge 
of the court. ° The assignment of error in this particular 
is general, and points out no specific error in the charge of 
the court to which objection is made. This character of 
exception, as has frequently been said, is ordinarily im- 
proper, and does not require notice by this court. If, how- 
ever, it is justifiable in any case, when the charge embraces 
more than one proposition, it is certainly so in this; for al- 
though the charge of the court refers to most if not all of 
the points of controversy on which the parties were at is- 
sue, a cursory examination of it is sufficient to show that 
the law has not been correctly or plainly and intelligibly 
given upon one single proposition embraced in it. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





M. H. Appison v. Tue Strate. 


INDICTMENT.—An indictment against a justice of the peace for fail- 
ing to report under oath the amount of money collected by him, 
other than taxes, (underthe act of April, 1873,) which fails to charge 
that he was authorized to collect money, other than taxes, for the use 
of the county, and that such money had come into his hands, is 

bad. 
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Appeal from Burleson. Tried below before the Hon. A. 
S. Broaddus. 


De Witt C. Booth, for appellant. 
George Clark, Attorney General, for the State. 


Devine, AssocraTe Justick.—The defendant was indicted 
under the act of April, 1873, chap. 24, sees. 2 and 8, Gen. 
Laws, charged with having failed and neglected, as a jus- 
tice of the peace, to report in writing, under oath, to the 
county court, the amount of money, other than taxes, col- 
lected and received by him for the use of the county, from 
the last of the July term, 1873, to the September term of 
said year. 

The defendant moved to quash the indictment, because 
it failed to set out that he was an officer collecting money 
other than taxes; and because the indictment did not 
charge the defendant with having collected as such officer 
money for the county of Burleson. 

The motion was overruled, and defendant was tried and 
convicted. 

The indictment failed to charge that defendant was au- 
thorized to collect money, other than taxes, for the use of 
the county, and that any money for the use of the county 
had come into his hands since the last term of the court. 

The court erred in overruling the motion to quash. The 
judgment is reversed and the cause dismissed. 


REVERSED AND DISMISSED. 





JouHN TERRELL V. THE STATE. 


1. MISTAKE MADE BY CLERK IN DATE: OF FILING AN INDICTMENT 
NOT MATERIAL.—If an indictment be found and returned by the 
grand jury in the District Court, and then filed by the clerk, its val- 

idity is not affected by a mistake made by the clerk in the date of his 
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entry in endorsing upon it the date of the filing. Such mistake 
cannot avail to sustain a motion in arrest of judgment. 

2. ARREST OF JUDGMENT.—Exceptions for matters of form in the in- 
dictmeut, or clerical mistakes, must he taken before or at the trial. 
For such defects a motion in arrest of judgment cannot avail. 

3. PROOF OF VENUE.—The venue of an offense charged to have been 
committed in Smith county is sufficiently proved by evidence that 
it was committed in Tyler; the statutes providing for holding the 
Supreme Court in Tyler recognizing it as the county seat of Smith 
county. 

AppEAL from Smith. Tried below before the Hon. M. 


H. Bonner. 
Horace Chilton, for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The indictment charges the 
defendant with the theft of a hat from the storehouse of © 
W. H. Cousins, in the county of Smith. The evidence 
showed unquestionably that he took the hat from the store, 
and went to another store at a short distance, where he 
was arrested with it in his hand, in no way concealed. He 
had gone out of Cousins’ store with it openly in his hand, 
and had, even while thus holding it, had some conver- 
sation with W. II. Cousins near the door, who supposed 
that he had bought it from some of his clerks. Neither 
W. H. Cousins nor any of his clerks consented to his taking 
. the hat, nor was there anything developed that in the least 
degree placed him in the attitade of having traded for the 
hat. Upon his request a clerk had shown him some hats, 
and while he had this one in his hand examining it, the 
clerk was called off by some other person. Defendant 
proved a good general character for honesty by three wit- 
nesses. Upon this evidence the jury returned a verdict of 
guilty, and assessed his punishment to two years’ confine- 
ment in the penitentiary. 

The defendant moved for a new trial on several grounds. 
One was that there was not sufficient evidence of a fraud- 
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ulent intent in taking the hat. It was certainly a very un- 
usual mode of stealing property; and one naturally looks 
jor some explanation showing it to have been an act o¢ in- 
advertence. Still the evidence discloses nothing of the 
kind. If he said anything exculpating bimself, it was not 
drawn out. It was shown that there were other persons 
trading in both of the stores when he had the hat, and on 
the sidewalk along which he passed from one to the other. 
It may have been that he took it thus openly as the best 
mode, by producing the impression that he had bought it 
from some of the clerks. The defendant, to strengthen 
this ground for a new trial, added another, to the effect 
that he could prove by a certain witness that he was drunk 
at the time of taking the hat. But it is hardly necessary 
to consider the effect of that fact, as the showing is not suf- 
ficient. He does not produce the affidavit of the witness 
nor state his residence, or swear that he was drunk. The 
taking, then, of the hat, and going off with it, is left to stand 
in fall foree against him, opposed by nothing but his proof 
of good character previously; and upon this the jury found 
him guilty. We cannot reverse their finding, as we can- 
not say that there is a deficiency in the proof, nor that there 
is any preponderance of evidence in his favor. 

Another ground which it is deemed important to con- 
sider is that which is presented in the motion in arrest of 
judgment, as follows: ‘“‘That the indictment does not show 
that it was returned into a proper court, or that it was 
properly returned or filed.” 

The caption and body of the indictment, taken —er 
purport to be a finding of the grand jury of Smith county, 
in the District Court, at the November term, 1873. In 
the margin, in connection with the copy of the indict- 
ment as contained in the transcript, is the entry by the 
clerk: “Indictment filed Nov. 28, 1874.” In the intro- 
ductory part of the transcript it is recited that this cause 


came on for trial at the September term, 1874. 
30 
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There is also, immediately foliowing this introduction, a 
recital of the clerk that this, with a number of: other bills 
of indictment, was returned into court “November 28, 
1874,” which is merely a recital of a fact by the clerk, and 
is not a copy of any entry in the records of the court, nor 
does it purport to be. 

If it recites the entry on the minutes of the court cor- 
rectly as to the date, it is clearly a mistake of 1874 for 
1873, the former being an impossible date in reference to 
any action of the court in this case, not having yet ar- 
rived. We cannot reasonably suppose that this ground of 
the motion in arrest of judgment had any reference to this 
recital by the clerk in the transcript. It may, however, 
have referred to the mistake in the entry of the date of 
the filing of the indictment, if, as may be inferred from 
the transcript, that the indictment was indorsed, ‘Filed 
Nov. 28, 1874.” Supposing this to be the case, it is suffi- 
cient to show that the indictment was filed, which is the 
depositing it with the clerk. The entry by the clerk is 
the authentic evidence of the act of tiling. If the indict- 
ment was found and returned by the grand jury in the 
District Court of Smith county, at the November term, 
1873, as indicated by the indictment itself, and was then 
filed by the clerk, it was a valid indictment, notwithstand- 
ing the clerk, in the effort to furnish authentic evidence of 
the fact of filing, might make a mistake in the date of his 
entry in indorsing what is commonly called his filing 
upon it. This file entry becomes a part of the record of 
the ‘case, and if there should be a mistake in it, upon mo- 
tion of any party interested, it may be corrected as other 
records. If no such motion is made by either party, and 
the defendant goes into the trial under such an indict- 
ment, without objection, and is convicted, is such a mis- 
take a good ground in arrest of judgment, as attempted 
in this case? A reference to the Code of Criminal Pro- 
cedure will show that it is not. | 
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“The effect of arresting a judgment is to place the de- 
fendant in the same position he was before the indictment 
or information was presented.” (Pas. Dig., art. 3145.) 

“A motion in arrest of judgment shall be granted upon 
any ground which would be good upon exception to an 
indictment or information, for any substantial defect there- 
in.” (Pas. Dig., art. 3143.) 

‘‘No judgment shall be arrested for want of form.” 
(Pas. Dig., art. 3144.) 

Thus it is obvious that a good ground for a motion in 
arrest of judgment must be some substantial defect which 
would set aside the indictment entirely, if raised at the 
proper time on exception. An exception to a mere defect 
in form in the indictment, or on account of any clerical 
mistake in the proceedings in the case which is amend- 
able, should be taken before or at the trial. 

By reterence to the article in the code which prescribes 
the exceptions to the substance of the indictment, it will 
be found that such a mistake in the file entry as the one 
here complained of is not embraced. (Pas. Dig., art. 2954.) 
“'ihat the indictment does not appear to have been pre- 
sented in the proper court,” is a ground of exception to 
the form of the indictment, as expressly provided by the 
code. (Pas. Dig., art. 2955.) Detendant having failed to 
make that exception before trial and conviction, cannot be 
heard to make it in arrest of judgment, even if the indict- 
ment was liable to that exception in this case. 

A close attention to the admirable arrangement in the 
code of the proceedings in a criminal prosecution, and the 
time and manner of making exceptions to them, will re- 
lieve this case, as it will generally do, of all apparent diffi- 
culty. | 

Another objection is: that there was no venue proved, 
which objection was made for the first time in this court. 
The statement of facts shows that W. LH. Cousins’ store- 
house was in the town of Tyler; but not a single witness is 
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made to say that it was in the county of Smith, in the 
State of Texas. This was most probably a neglect of proper 
care in making a statement of facts. For it would be a 
culpable oversight in any prosecuting attorney not to prove 
the time and place, as charged in the indictment. 

However that may be in this case, the court may know 
ex officio that Tyler is in the county of Smith. 

The statute that provides for holding the Supreme Court 
at this place, if there were no others, recognizes Tyler as 
being in Smith county. This court would hardly reverse 
a conviction for the want of the proof of a fact of which 
the District Court and this court can take judicial notice. 


AFFIRMED. 





JoHn Crow v. Tue Stare. 


1. INDICTMENT—DUPLICITY.—An indictment is not bad for duplicity 
which contains the necessary averments charging an aggravated 
assault, and which also details the facts necessary to make the offense 
of threatening to take life, but omitting to charge that such threat 
was seriously made. ; 

2. PRACTICE IN CHANGE OF VENUE.—It is not error, on an application 
for change of venue, for the district judge to call and examine other 
persons as to the existence of the alleged grounds for change of 
venue, nor to overrule the application upon being satisfied that the 
facts alleged in the application are untrue. 

3. POINTING A GUN at a person is an assault, unless it appear that the 
gun is unloaded ; and the burden of proving that it is unloaded is on- 
the defendant. 

4. THREATS ACCOMPANYING ACTS constituting an assault aggravate 
such assault; nor is such effect removed by the threats appearing 
conditional, if the conditions were such as the accused had no right 
to insist on. 


AppEAL from Burleson. Tried below before the Hon. 
A. 8. Broaddus. 
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Crow, convicted of an aggravated assault upon an indict- 
ment charging “ that John Crow and David Doss, * * 
on the 5th day of March, A. D. 1873, * * did then and 
there, in and upon the body of one Keziah Griffin, unlaw- 
fully, willfully, and maliciously make an assault, and with 
a certain pistol in the hands of him, the said John Crow, 
then and there had and held (the said David Doss then and 
there present aiding and assisting) to, at, against, and upon 
the said Keziah Griffin, did threaten to shoot and kiil, 
thereby putting her, the said Keziah Griffin, in great bod- 
ily fear, the said John Crow and David Doss being adult 
males, and the said Keziah Griffin being an aged female, all 
with the intent her, the said Keziah Griffin, to injure.” 

The indictment was excepted to because it attempted to 
charge the defendants with the commission of two offenses 
in the same count. 

The exception was overruled. Defendant, Crow, then 
filed an application for a change ot venue upon the stat- 
utory grounds, supported by the affidavit of his father and 
mother. 

The district judge of his own motion called and exam- 
ined the sheriff, who testitied that ‘*he knew of no such 
prejudice existing in Burleson county, or of no such combi- 
nation as would prevent the defendant from getting a fair 
trial; that he was well acquainted throughout the county.” 

Thomas Thompson was also called by the court, and 
testified ‘‘that there was some prejudice against the de- 
fendant in the section of the county in which defendant 
lived, but that he kuew of no such prejudice in other por- 
tions of the county; he thought defendant could get a 
fair trial, unless some prejudiced man should get upon fhe 
jury.” 

The witness, Keziah Gray, testified “that at the time 
charged in the indictment, on the road from Lexington to 
Porter’s prairie, in Burleson county, Crow and Doss met 
her, riding in a lope; Crow had a pistol in his hand; after 
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they had passed witness about fifty yards they turned and 
came back, Crow talking to witness in a vulgar and in- 
decent manner; his talk was dishonorable; I told him to 
hush; told him he had a mother; he presented his pistol 
at me, don’t know how many times, and threatened to 
shoot me if I did not hush; their conduct frightened me 
very much; one of them would ride along the road just 
in front of me, and the other just behind me; when I was 
about a quarter of a mile from home, I called for my hus- 
band; John Crow presented a pistol at me, and told me 
if I called my husband again he would blow a hole through 
me; I was afraid to call my husband again, and did not; 
directly after this they left me.”’ 

An effort was made to impeach this witness by showing 
different statements, and her character was supported by 
witnesses testifying that it was good for truth and veracity. 

The court, after giving the statutory definitions neces- 
sary, gave the further instruction, at request of the district 
attorney, “that if the jury believed from the evidence that 
a pistol was presented by the defendant, John Crow, at Mrs. 
Keziah Griffin in a hostile manner, the presumption is that 
the pistol is loaded; and it devolves on the defendant to 
show that it was not loaded, and that he knew at the time 
that it was not loaded.”’ 

It is not necessary to state the charges asked and refused. 

The verdict fixed the punishment at a fine of five hun- 
dred dollars, and one year’s imprisonment in the county 
jail. 

Motion for new trial and in arrest of judgment were 
overruled, and defendant appealed. No recognizance be- 
ing given, the defendant was ordered to be confined for 
safe keeping in the jail in Galveston county pending the 


appeal. 
Fisher, McFadin, and Dalrymple, for appellant. 
George Clark, Attorney General, for the State. 
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Goutp, Assocrate Justice.—The indictment does not 
contain a complete description of two offenses, and is not 
duplicated. (State v. Dorsett, 21 Tex., 657.) In setting 
out the circumstances of aggravation attending the assault, 
it details some of the facts which go to constitute the of- 
fense of threatening to take life, but the essential aver- 
ment that the threats were seriously made was wanting. 
There is no such duplicity as materially to affect the clear- 
ness and certainty of the indictment, as one for aggravated 
assault. (State v. Smith, 24 Tex., 286.) 

We think it was proper for the court to examine, of its 
own motion, the sheriff and others, to ascertain the truth 
of the grounds alleged for a change of venue, supported 
only by the affidavit of the father and mother of the de- 
fendant. | 

In the case of Winkfield v. State, decided at the late ses- 
sion at Austin, we held that the judge, in the discharge of 
the highly responsible duty devolved ou him in such cases, 
might institute an inquiry similar to that made in this case. 
The result of the inquiry was substantially to negative the 
truth of the ground set up, and to justify the action of the 
court in making the application. 

There was no error in instructing the jury, that while 
pointing an unloaded gun at a person would not be an 
assault, the burden of proving it to be unloaded was on the 
defendant. (Caldwell v. State, 5 Tex., 20; Wharton Am. 
C. Law, sec. 1244.) The code does not change the rule of 
evidence on this point. 

The question was not before the court in the case of 
Warren v. State, 33 Tex. 521, cited by appellant. 

The charge of the court was a fair presentation of the 
law ; and whilst it embraced some propositions not applica- 
‘ble to the case, it is not perceived that the defendant could 
have been prejudiced thereby. 

There was no error in refusing to give the charges asked 
on the subject of threats in the form presented. The evi- 
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dence was that defendant presented a pistol at the witness, 
and threatened to shoot her if she did not hush, and again 
threatened to blow a hole through her if she called her 
husband. The act of pointing a loaded pistol at a person, 
if unexplained or unexcused, of itself constitutes an assault. 
There was nothing in the language used, nor in the fact 
that the violence was not carried further—although it was 
plainly in the power of defendant to have done so—that 
relieves this act of its criminal character as an assault. On 
the contrary, the tendency of the threats to shoot unless 
conditions were complied with which he bad no right to 
impose is to aggravate the offense. 

We think the verdict was justified by the evidence, and 
the judgment is affirmed. 


oe 
i=) 


AFFIRMED. 





Sarau J. Price v. B. F. Brount. 


1. LAND—WHEN PURCHASER OF, MAY RESIST PAYMENT OF PUR- 
CHASE MONEY.—When a purchaser of land holds under a deed 
with warranty, he cannot resist the payment of the purchase money 
for defects in his title, unless he shows with reasonable certainty 
that the title has failed in whole or in part, and that he has been 
evicted; and if no eviction has occurred, then that he is liable to 
eviction by a superior outstanding title. of which he had no notice 
at the time of his purchase. 


Appeal from Anderson. Tried below before the Hon. 
John G. Scott. 

Suit by Sarah J. Price against B. F. Blount upon two 
promissory notes, alleged to have been executed by Blount 
for the purchase money of two hundred acres of laud sold 
to him by Mrs. Price, and conveyed by warranty deed, 
January 9th, 1871. Blount, in his answer, admitted the exe- 
cution of the notes, but alleged in his amended answers of 
August 7th and 29th, 1872, that the title to the land for 
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which they were given had failed; that there was a supe- 
rior outstanding title tosaid land in G. A. Price, Thomas 
W. Price, and Thomas Price, of which he had no notice, 
actual or constructive, at the time of purchase, and that 
he acted on the statements of Sarah J. Price as to her title 
to the land, and was deceived by the same. Attached to 
and forming a part of the answer were certified copies ofa 
patent and deeds, showing on their face a regular chain of 
title to the parties in whom Blount alleged the title vested, 
and of older date than the purchase by Blount. There was 
no statement of facts. The defendant tendered his deed for 
cancellation, and prayed a cancellation of the notes, and, 
upon a verdict rendered in his favor, judgment was ren- 
dered in accordance with his prayer. 


Gammage & Hunter, for appellant, contended that appel- 
lee was charged with notice of the true state of the title; 
the deeds showing the superior outstanding title, (copies 
of which were made exhibits and filed as a part of the an- 
swer,) showing their registry in the county where the land 
was situate before appellee’s purchase. 

They cited Demaret vr. Bennett, 29 Tex., 268; 24 Tex., 
181; 22 Tex., 282; 20 Tex., 585; 27 Tex., 21; 19 Tex., 
266; Tooke v. Bonds, 29 Tex., 419. 


No briefs for appellee have reached reporters.ter. 


Reeves, Associate Justice.—In this case the plaintiff 
moved for a new trial on the following grounds: 

1. That the court erred in the charge to the jury. 

2. That the verdict is contrary to the law and the evi- 
dence. | 

8. That the verdict of the jury is not in accordance with 
the issucs of law and fact submitted to them, and for other 
errors apparent in the record. 

The overruling of the motion is assigned for error, and 
also that the court erred in entering up judgment upor 
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the verdict of the jury as returned into court, decrecing 
the cancellation of the deed from plaintiff to defendant. 

There being no statement of facts in the record, we are 
without the means of ascertaining whether the grounds of 
the motion for a new trial are well founded or not. No addi- 
tional instructions were asked by plaintiff, and no exception 
was taken to the charge as given by the court. ‘The verdict 
of the jury was in favor of the defendant; and thereupon 
the court decreed that the deed from plaintiff to defendant 
for the land in controversy should be canceled and annul- 
led, and that the notes executed by defendant to plaintiff, 
and on which the suit was brought, should be canceled and 
delivered up to the defendant. 

Appellant contends that the answer fails to show that 
there was a superior outstanding title to the land for which 
the notes sued on were given, and that there is no allega- 
tion that he had no notice of the adverse title at the time 
of his purchase. It will appear from defendant’s answer, 
filed on the 7th August, 1872, that the want of notice of 
an outstanding title at the date of defendant’s purchase is 
averred, and that averment, in connection with his former 
answer that the title was in G. A. Price, Thomas W. 
Price, and Thomas Price, was sufficient. It is true the de- 
fendant refers to the patent to Cravens and the deed from 
Cravens to the Prices as part of his answer, and which 
conveyed five hundred and forty acres, of which the land 
in controversy was a part, but it does not appear that he 
had notice, at the time of his purchase of the two hun- 
dred acres from plaintiff, that the title to that part of the 
tract was in the Prices, as purchasers under Cravens, or that 
they set up title to that portion of the land. His deed 
from Mrs. Price recites that she conveys two hundred 
acres, being the east and northeastern portion of said sur- 
vey of five hundred and forty acres on which Joseph H. 
Price had died. In the absence of any statement of facts, 
and looking alone to this deed, it might be inferred that 
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there had been a division of the land, and that Mrs. Price 
owned or claimed to be the owner of the specific portion 
which she undertook to convey by herdeed. Such is most 
likely the impression this conveyance would make where 
the fuct was not known to be otherwise. . 

The piaintiff insists that, though there may have been 
ai outstanding title, yet if the purchaser had notice when 
he purchased and went into possession, relying upon his 
deed with warranty, he must await eviction, and then re- 
sort to his warranty for indemnity. There is nothing in 
the record from which it can be inferred that the defendant 
Was it) possession, or that he had notice of an outstanding 
title at the time of his purchase. He alleges in one of his 
amended answers that he purchased without notice, actual 
or constructive. 

A purchaser under an executory contract will not be 
required to accept a doubtful title, unless he agreed to 
take the title at his own risk, with notice of the defects, or 
to take whatever title the vendor had. 

Where the purchaser holds under an executed contract, 
as a deed with warranty, he cannot resist the payment of 
the purchase money on proof that the title may be doubt- 
ful. Jle must do more. He must show, with reasonable 
certainty, that the title has failed in whole or in part, aud 
that he has been evicted, or, if not, that he is liable to be 
evicted by a superior outstanding title of which he had no 
notice at the time of his purchase. (Cooper v. Singleton, 
19 Tex., 266; Woodward v. Rogers, 20 Tex., 178; John- 
son v. Long, 27 Tex., 21; Demaret v. Bennett, 29 Tex., 
263.) | ag 
Where possession has been taken, and the parties have 
equitable rights as to rents and profits and for improve- 
ments, the pleadings should aver such facts as would ena- 
ble the court to adjudicate and settle their rights on the 
principles of equity. There being uo such allegations in 
the pleadings, no opinion is expressed as to what relief 
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would be given on a proper application, stating the facts 
and circumstances of the case, and invoking the action of 
the court. 

There is another phrase of the case in which relief 
might be afforded, for instance, on allegation and proof of 
fraud or mistake ; but that is not the case before us, and 
will not now be examined. 

The allegations of defendant’s amended answers, filed ° 
after plaintiff’s exceptions to the answer, present a good 
defense to the suit, and there was no error in overruling 
the exceptions as to the amended answers; and if the facts 
as alleged were proved, the court did not err in the judg- 
ment canceling the deed and the notes on which the suit 
was brought. 

It is not necessary to examine the charge of the court, 
there being no statement of facts, and without it the pre- 
sumption is in favor of the correctness of the verdict and 
the judgment of the court. 

The judgmeut is therefore affirmed. 

AFFIRMED. 





Jor Cruit v. THe State. 


1. EVIDENCE OF ACTS OF SEVERAL DEFENDANTS IN THEFT.—On 
trial upon an indictment against several defendants, evidence of the 
part performed by each may be introduced. It is not necessary to 
specify in the indictment the acts of each party which, taken to- 
gether, constituted the theft. 

2. POSSESSION IN PROSECUTION FOR THEFT.—The fact that the ac- 
cused was seen walking along a road in the direction of his house, 
which was a short distance off, within twenty steps of a wagon in 
which was the stolen property, does not show that the property was 
in his possession or under his control, or that he aided in stealing 
it; and a verdict upon sueh evidence should be set aside. 


AppEAL from Harrison. Tried below before the Hon. 
M. D. Ector. 
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James Turner, for appellant. 
George Clark, Attorney General, for the. State. 


Moore, Associate Justice.—By the indictment the ap- 
pellant is charged, jointly with Charles King, with taking 
two. bales of cotton, with the intent to appropriate them to 
the use and benefit of. himself and said King. The court 
instructed the jary, if King stole the cotton with the in- 
tent to appropriate it to the use of appellant and himself, 
and appellant was present when, said cotton was stolen, 
and, knowing the unlawful intent of King, did aid by acts 
in the taking, stealing, and carrying it away, they would 
find him guilty. 

No objection is made by appellant to the indictment; 
and it is admitted that all who are present at the commis- 
sion of a crime and give aid are principals. But it is in- 
sisted, in an ingenious argument, that the indictment 
does not warrant a verdict against appellant on the proof 
of the facts indicated in the charge to which we have re- 
ferred. Ifthe indictment had charged King with stealing 
the cotton, and that appellant, knowing the unlawful in- 
tent, was present, aiding and assisting him therein, it is 
coneeded the charge of the court would have been strictly 
correct. But it is said appellant is charged with stealing 
the cotton, and not with aiding King to steal it, and, to 
convict him under this charge, the proof must show that 
he took the cotton with intent of converting it to his own 
use. With however much force we may concede the ob- 
jection has been urged, we regard it as more specious than 
sound. The indictment does not, as it seems to be sup- 
posed, charge the taking to have been with the intent to 
appropriate the cotton to the use of King alone, but to the 
joint use of appellant and King. And if the objection 
should be sustained, it would result that, in all cases where 
there are two or more principal offenders, it would be 
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necessary to set forth in the indictment the particular acts 
done by each of the parties connected with the transae- 
tion. This certainly has never been the practice in prose- 
cutions of this character, and has always been held to be 
unnecessary, 

The taking and carrying away the property stolen, is 
in the meaning of the law, as much the act of all the par- 
ties who are present, knowing the unlawful intent, and 
aiding and assisting therein, as his whose hand alone may 
have removed it. The taking and carrying away being 
the result of the joint acts of all, its charge as such in the 
indictment is sufficient té'admit proof of the facts showing 
the part performed by each of the parties, and thereby 
that in legal effect the taking is the act of all. 

Though there was no error in the charge, the judgment 
must be reversed for the refusal of the court to grant a 
new trial. Clearly the evidence does not support the ver- 
dict. ILowever strongly the evidence may tend to induce 


“us to suspect appellant to have been a party to the theft, 


there is certainly nothing in the record which warrants 
the legal presumption of his guilt. It is not pretended 
that there is any direct evidence that he was present or 
had any participation in the taking and carrying the cot- 
ton from the gin. The State did not attempt to establish 
the original taking by either of the parties charged in the 
indictment by direct testimony, but relied altogether upon 
evidence which, it is claimed, sufficiently shows joint pos- 
session of the cotton by King and appellant shortly after 
and near the place where it was stolen. But the testi- 
mony relied upon to do this fails to connect appellant with 
the possession of the cotton, or with King, in whose pos- 
session alone it apparently was at the time referred to by 
the witness for the State. Certainly the bare fact that ap- 
pellant was seen walking along the road in the direction 
of his house, which was a short distance off, some twenty 
or more steps in advance of the wagon with the cotton, 
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does not show that it was in his possession or under his 
control, or that he had assisted in stealing it, or was aid- 
ing and assisting King in carrying it off. 

Nor can it be said that the failure to establish the alibi, 
relied upon as a defense, gives such additional strength to 
the evidence, otherwise insuflicient to establish his guilt, 
as to support the verdict. 

For the error of the court in overruling appellant’s 
motion for a new trial, the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


* 





Witiram Garrett v. Joun H. Brooks. 


1, SLAVERY, WHEN ABOLISHED IN T'EXAS.—No written law abolished 
slavery in Texas until the 18th of December, A. D. 1865; but before 
that time the military forces of the United States had silenced and 
struck down the laws of the State; and the proclamation of Genera- 
Granger, dated June 19, 1865, declaring Abraham Linecoln’s emanl 
cipation proclamation, may be regarded as the definite period from 
which the destruction of the right to hold slaves in Texas may be 
dated. 

2. SLAVERY.—A note executed April 1, 1865, for the purchase money 
of a negro then sold as a slave in Texas, would be binding on the 
maker. 


Error from San Augustine. Tried below before the 
Hon. M. Priest. 

Suit on promissory note brought by William Garrett 
against John H. Brooks. The note was for $400 gold, 
signed by Brooks, and bore date April 1, 1865. Brooks 
pleaded a failure of consideration, and alleged that there 
Was an error in the date of the note; that it was executed 
on the 5th July, 1865, for the transfer on that day by Gar- 
rett of his right, title, and interest in a negro man named 
Mills, then sold as a slave, and that when said note was 
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executed, property in slaves had ceased to exist in Texas. 
To this answer exceptions were filed, which were over- 
ruled. 

The court instructed the jury that slavery had ceased to 
exist in Texas on the 19th day of June, 1865, and that if 
they found that the note was signed on the Sth day of 
July, 1865, they would find for defendant, but if it was 
signed on the 1st of April, they would find for plaintiff. 

Verdict for defendant. 


23 
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Peyton F. Edwards and Rufus Price, for plaintiff in error. 


W. W. Wallace, for defendant in error. 





Devine, Assocrate Justice.—-The plaintiff in error 
brought suit on a note for $400, executed about the 5th of 
July, 1865, but dated as of April 1, 1865. The defendant 
denied all indebtedness; alleged that the consideration of 
the note was the transfer to him by plaintiff of a negro 
man named Miles, as a slave for life; that the true date of 
the note and of the sale was not April, but in truth was 
about the 5th of July, 1865; and that there was a total 
failure of consideration, as slavery had ceased to exist in 
Texas before the sale of the negro Miles and the execution 
of the note sued on. 

The exceptions of plaintiff to the answer of defendant 
were overruled, and the jury returned a-verdict for de- 
fendant. 

The plaintiff sued out a writ of error, and assigns as 
grounds for a reversal of the judgment, the overruling of 
plaintiff’s objection to defendant’s answer, the exclusion of 
evidence, the charge of the court, the verdict of the jury, 
and the refusal to grant a new trial. 

The answer presented facts which, if shown on the trial, 
would have constituted a full defense to the suit; and the 


| court did not err in overruling plaintiff’s exceptions to the 
" answer. 
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The exception to the exclusion of evidence on the sus- 
taining of defendant’s objection to the admission of, the 
freedman Miles’ statement that he left appellee in the 
spring of 1866 because appellee shot at him, presents no 
ground for a reversal. The negro Miles, under the exist- 
ing condition of affairs, had a right to remain with or leave 
the service of appellee, and the cause of his leaving was 
wholly irrelevant; it had not and could not have any bear- 
ing on the issue before the court and jury. 

There was no error in the charge of the court that was 
prejudicial to the rights of appellant or tending to mislead 
the jury. ; 

The court charged the jury that slavery had ceased to 
exist on the 19th day of June, 1865, and that it was the 
duty of the jury to inquire what was the true date of the 
siguing of the note, whether the 1st of April or the 5th of 
July, 1865; and-if they found the former, then to render a 
verdict for plaintiff without further inquiry. The court 
further instructed the jury that if they found that the true. 
date of signing the note, and the transaction was the 5th 
day of July, 1865, as set forth in the bill of sale of the ne- 
gro Miles of that date, and that the note was given or the 
contract contemplated a conveyance of his person and labor, 
and that the note was antedated by the consent of plaintiff 
and defendant for the purpose of evading and defeating the 
authorities of the United States in their emancipation po- 
licy, that such an agreement could not be enforced, and 
the verdict should be for the defendant. 

It is contended, on behalf of appellant, that the charge 
was erroneous, and misled the jury, in this, that slavery was 
not legally abolished in Texas until the adoption of the 
13th amendment to the Constitution of the United States, 
on the 18th of December, 1865. This view is correct if we 
limit our consideration to what was the written law. The 
existence at the time of the contract of the law of force is, 


however, to be considered in our inquiry into what was 
31 
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received by Brooks, or what valuable consideration passed 
from Garrett to him for the execution and delivery of the 
note sued on. 

The President of the United States, by proclamation 
dated January 1, 1863, had declared all slaves within the 
limits of the Confederate States from that date free, with 
the exception of several counties in Virginia and some 
parishes in Louisiana, and had pledged the power of the 
Federal Government to the carrying out of the same. This 
proclamation was not entitled to, nor did it receive, the 
slightest respect or consideration from the Government or 
people of Texas. Throughout the Confederate States it 
had neither respect nor force, only so far as the success of 
the federal forces and their occupation of the territory of 
the Confederate States gave it vitality. 

The surrender of the trans-Mississippi department, on the 
27th of May, 1865; the proclamation of President John- 
son, May 29, 1865, and the publication of what is known 
as ‘“‘ General Granger’s Order No. 3,” dated June 19, 1865, 
(see Pas. Dig., arts. 222 and 223,) may be considered as so 
many evidences that property in slaves had been abol- 
ished, and no longer existed in Texas. The date of Gen- 
eral Granger’s order or declaration of the proclamation of 
Abraham Lincoln has been considered as the definite pe- 
riod from which the destruction of the right to hold slaves 
in Texas is to be dated. 

The appellant’s brief contends that, as slavery was not 
legally abolished in Texas until the adoption of the 13th 
amendment to the Constitution of the United States, in 
December, 1865, this must be considered a valid contract. 
Ordinarily this would be so, but the military power of the 
Federal Government had silenced or struck down (before 
the date of this contract) the laws of the State and the 
rights of its citizens; and appellant’s title to the owner- 
ship of ‘‘Miles”’ was as valueless as it would have been 
had ‘‘Miles” ceased to exist. Slavery was in fact com- 
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pletely abolished in Texas. Miles was de facto free, and has 
remained so. The appellant had, therefore, no interest to 
convey at the time, and consequently no consideration for 
the note was given by appellant. 

The bill of sale from plaintiff to defendant of the negro 
Miles, and the evidence of the witnesses, shows the char- 
acter of the contract, the nature of the assumed considera- 
tion, and the true date of the note. The charge of the court 
was so framed as to direct the mind of the jury to the real 
questions in issue. There was no error in the refusal of 
the court to give the instructions presented on the part of 
the plaintiff. Ail that should have been given were pre- 
sented in the general charge of the court; those not given 
were not applicable to the present case. Under the charge 
of the court, if any evidence existed of a consideration for 
the note having passed from plaintiff to defendant, it is 
believed the jury would have found in favor of appellant. 
That evidence was not introduced, and the finding of the 
jury is supported by the evidence. The court did not err 
in overruling the motion for a new trial. 

The judgment is affirmed. 

AFFIRMED. 


[Chief Justice Roperrs and Associate Justice Moors did 
not sit in this case. | 





N. 8. Perry v. Tue State. 


1. THEFT—EVIDENCE BY POSSESSION OF STOLEN PROPERTY.—Such 
possession must be considered in connection with the nature and 
character of the property, the circumstances of the prisoner, and the 
declarations of the accused at the time of such possession. 

2. EXPLANATION OF POSSESSION OF STOLEN PROPERTY.—Declarations 
of the accused as to his possession, at the time charged with the 
offense, are admissible for or against him; and his explanation, if 
reasonable, and not contradicted, removes the presumption of guilt 
arising from: such possession. 
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8. THEFT—EVIDENCE HELD INSUFFICIENT.—A party found with a 
drove of stolen cattle, and stating his possession to be that of a hired 
hand, and not contradicted, should not be convicted for theft of such 
cattle. 


Appgat from Kaufman. Tried below before the Hon. 
M. Il. Bonner. 

Perry was indicted and convicted for theft of a steer. 
His punishment was fixed at a fine and imprisonment in 
the county jail. 

The testimony showed that he was found in the posses- 
sion, with two others, of a drove of stolen cattle, in which 
drove was the steer for theft of which he was charged. 

Perry, when found with the cattle, said he was employed 
by Graham & Basham, and did not want to stop the cattle, 
unless the party arresting him would be responsible to 
Graham & Basham. 

It appeared that Perry had had no connection with the 
herd until after it had been gathered; that he had been 
hired; that he had only been with the herd from the time 
they had left the pen; that he was of good character. The 
two others, Houston and Burrage, claimed that they too 
were hired by Graham & Basham. It also appeared de- 
fendant had been employed as a hand in another herd, 
about two weeks before, under circumstances of suspicion. 

Many exceptions were taken, but are not noticed in the 
opinion. 


J. J. Hill, for the appellant, cited Bur. on Cir. Ev., p. 
733; Pas. Dig., arts. 3095, 3096; Slaughter v. The State, 
24 Tex., 410; Dorsey v. The State, 34 Tex., 658. 


George Clark, Attorney General, for the State. 
Moors, Associate Justice.—Appellant and four others 


were jointly indicted for the theft of a steer of the value of 
twenty dollars, charged to have been stolen May 4, 1873. 
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He was found guilty by the jury, and his punishment as- 
sessed to confinement in the county jail for three months 
and a fine of one hundred dollars. 

A number of exceptions were taken to the rulings of the 
court, on objections made by appellant to evidence on be- 
half of the State, some of which, if critically examined, we 
incline to believe would be found erroneous. But as we 
are clearly of the opinion the testimony, as it went to the 
jury, is altogether insufficient to support the verdict, it 
would be an unnecessary consumption of the time of the 
court to discuss them. 

The verdict of the jury was undoubtedly founded upon 
evidence showing in effect that the steer alleged to have - 
been ‘stolen had been taken from the possession of the 
owner without his consent, and was shortly afterwards, it 
may be inferred, found in possession of appellant. Un- 
questionably it has been often said by courts of the highest 
authority that the possession of stolen property, recently 
after the commission of the offense, is prima facie evidence 
of guilt, and puts the aceused upon explanation as to how 
the property came into his possession. (Knickerbocker v. 
The People, 43 N. Y., 177.) 

But whether the principle announced in such cases is to 
be regarded as a technical rule of law, by which the jury are 
to be absolutely governed, where the accused fails to explain 
his possession and rebut the presumption thus established, 
or, as seems to be the more reasonable aud satisfactory 
conclusion, that it is to be understood as a practical sug- 
gestion to the jury instructing them, not on the weight 
which must be given to such evidence, but as to the con- 
clusion which the law warrants them to draw from it—in 
whichever light it may be regarded, certainly proof of the 
possession of the property, however recent, is merely a fact 
or circumstance to be considered by the jury in connec- 
tion with all the other evidence submitted to them in de- 
termining the guilt or innocence of the possessor. (The 
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State v. Williams, 2 Jones, N. C., 194; Sartorious v. The 
State, 24 Miss., 602; Graves rv. The State, 12 Wis., 596; Hall 
v. The State, 8 Ind., 439; People v. Kelly, 28 Cal., 423.) 

And if the presumption of guilt arises from the posses- 
sion of the property recently after the theft, it is to be con- 
sidered in connection with the nature and character of the 
property, as well as such possession, and all the attending 
circumstances surrounding it. Any explanation which the 
party in whose possession the property is found may give 
at the time as to the nature and extent of his possession, 
and how he came by it, is admissible in evidence either for 
or against him. And if the explanation, when testified to 
before the jury, seems to them to be reasonable, and is not 
shown to be false, the presumption against the accused 
from his possession is rebutted, and the jury are not justi- 
fied in convicting without further evidence against him. 
(Regina v. Exall, 4 Fost. & F., 922; Rex ». Crowhurst, 1 
Car. & K. 370.) 

Appellant, when found in possession of the stolen prop- 
erty, at once explained the nature and purpose of his pos- 
session, and gave the names of persous who claim to own 
it, and by whom he had been hired. And although there 
was no effort on the part of the State to show that his ex- 
planation was unreasonable or false, unless by a few cir- 
cumstances slightly tending, if they are material for any 
purpose, to raise a suspicion that appellant knew or might 
reasonably have concluded that the parties claiming the 
property had not come honestly by it, he proved, beyond 
all reasonable doubt, the truth of his explanation. And 
even if it is true that he may have had reason to suspect 
the parties by whom he was employed of the theft of the 
cattle which, after such theft, he was employed to assist in 
driving, this of itself would not warrant his conviction 
under all the facts of this case. . The evidence, however, 
does not warrant such a conclusion. It may ina slight de- 
gree tend to induce suspicion that he might possibly have 
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known that the parties by whom he was hired to drive the 
cattle had not gotten them honest]y, but nothing more. 

The verdict not being sustained by the evidence, the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tue State v. Hus Earp. 


1. BAD SPELLING in an indictment will not vitiate it, unless thereby the 
meaning is obscured or changed. 
. INDICTMENT FOR THEFT.—See sufficient one. 


bo 


AppEAL from Wise. 
George Clark, Attorney General, for the State. 


Reeves, AssoctaTE Justice.—The motion to quash the 
indictment is not found in the record, and there being no 
return to the certiorari obtained by appellant, the cause is 
submitted on brief by the Attorney General, asking that 
the judgment be reversed. 

The judgment recites that it was considered by the gourt 
that the law was for the defendant; and the motion to quash 
was sustained, but on what ground does not appear. 

The indictment charges that the defendant, in the county 
of Wise, on the 20th day of July, 1871, did ‘ fraudlently” 
take, steal, and carry away from and out of the possession 
of Preston Walker one certain steer, of the vaiue of fifteen 
dollars, said steer being then and there the corporeal per- 
sonal property and neat cattle of the said Preston Walker, 
without the consent of the said Preston Walker, and with 
the ‘‘‘fraudlent’ and felonious intent,” &., omitting the 
letter “uw” in the words fraudulently and fraudulent. 

The character of the taking and the intent with which 
the act is alleged to have been done are charged with suflfi- 
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cient certainty to constitute theft, and the meaning cannot 
be mistaken. 

The indictment complies substantially with the requisites 
prescribed for an indictment by the Code of Procedure, and 
greater certainty should not be required. (Pas. Dig., art. 
2863.) 

The descriptive averments of the property alleged to be 
stolen are sufficiently certain, and the judgment that may 
be given thereon could be plead in bar of any prosecution 
for the same offense. (Pas. Dig., art. 2865; Hubotter v. 
The State, 32 Tex., 479.) 

If the indictment was quashed on the grounds here no- 
ticed, it was erroneous. Finding no sufficient reason for 
holding the indictment to be defective, and no defect being 
pointed out by defendant, the judgment is reversed and 
case remanded. 

REVERSED AND REMANDED. 





N. 8..Perry v. Tue State. 


1. HABEAS CORPUS NOT AN APPEAL.—The writ of habeas corpus is not 
designed to operate as a writ of error or certiorari, and does not 
have their effect ; it however deals with irregularities which render 
proceedings void. 

2. HABEAS CORPUS—FORMER CONVICTION.—The court on habeas cor- 
pus will not, for the purpose of discharging the applicant, consider 
the sufficiency of facts relied on as evidencing a former conviction 
for the same offense for which he is in custody. 


Appran from Kaufman. Tried below before the Hon. 
M. H. Bonner. 


J. J. Hill, for appellant, cited Pas. Dig., arts. 2625, 2627, 
2628; Hurd on Habeas Corpus, 330, 331, 355, 360; Yar- 
brough v. The State, 2 Tex., 519; Hz parte Tobias Wat- 
kins, 3 Pet., 193; Cooley’s Const. Lim., 348, and authori- 
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ties in note 2; The People v. MeLeod, 25 Wend., 483; Pas. 
Dig., arts. 2410a, 24106, 2382, 3095, 3096; Counts v. The 
State, 37 Tex., 593; Slaughter v. The State, 24 Tex., 415; 
2 Graham & Waterman on New Trials, and the note begin- 
ning on page 52, collating all the authorities. 


5 


George Clark; Attorney General, for the State. 


Moore, Associate Justice.—It appears from the record 
that appellant is held in custody by the sheriff of Kauf- 
man county to answer five several indictments for theft, re- 
turned into the District Court of said county, wherein 
they are still pending and undetermined. It further ap- 
pears that the writ of habeas corpus for which appellant 
prayed was not sought, that he might be enlarged on bail. 
But it is claimed by him that he is entitled to an absolute 
and unconditional discharge from custody. The right to 
u discharge is based upon the fact of appellant’s having 
been previously convicted in said court, on another indict- 
ment for theft of a steer, found at the same term of the 
court as the indictments under which he is now held in 
custody. All of said indictments, it is insisted, having 
been found on the same evidence, and on account of the 
sume transaction, are, therefore, claimed to be for one and 
the same supposed offense. 

An application for a habeas corpus for the purpose and 
under the circumstances for which this was made, is cer- 
tainly novel, and without precedent in the courts of this 
State. It would seem to have been long since much too 
well established by the common law, as well as our stat- 
utes, that an indictment not void upon its face, regularly 
returned to and pending in a court having jurisdiction 
thereof, could only be disposed of by some appropriate 
proceeding in such court, for an experiment such as the 
present. 

The practice at common law in the court of the King’s 
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Bench is thus stated in Wilmot’s Opinions, 106: (Hurd 
on Habeas Corpus, 331.) 

“Tn imprisonment for criminal offenses the court can 
act upon it only in one of three manners: 

“1. If it appear clearly that the fact for which the party 
is committed is no crime, or that it is a crime, but he is 
committed for it by a person who has no jurisdiction, the 
court discharges. 

“2. If doubtful whether a crime or not, or whether the 
party be committed by a competent jurisdiction, or if it 
appears to be a crime, but a bailabie one, the court bails 
him. 

“3. If an offense not bailable, and committed by a com- 
petent jurisdiction, the court remands or commits him.” 

It is certainly essential to the proper discharge of its 
duties, and the due and efficient administration of the law, 
‘‘that wherever a court assumed to act in a matter, and 
over parties within its jurisdiction, it is its right and duty 
to proceed to its final determination without interference 
from another tribunal.” 

The writ of habeas corpus was not designed to operate 
as a writ of error or certiorari, and does not have their 
force and effect. It does not deal with errors or irregular- 
ities which render proceedings voidable merely, but such 
only as render them absolutely void. 

The authorities to which we are cited in support of the 
application for the writ are not applicable to such a case 
as this, and when properly understood tend in no way to 
maintain it. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
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Joun Grpss v. Tue Stare. 


1, EMBEZZLEMENT.—An indictment which charges, with proper refer- 
ence to time and place, that the defendant was the agent of A B, 
the owner of a ‘gelding worth fifty dollars; that defendant was in 
possession of the animal by virtue of his agency; that being so in 
possession, he fraudulently converted it to his own use, and that this 
was done without the consent of the owner, with the fraudulent in- 
tent to deprive him of the value of the same, and to appropriate it 
to defendant’s use, charges the offense of embezzlement. 

2. MOTION IN ARREST OF JUDGMENT.—It is only for substantial de- 
fects in an indictment, and not for matters of form, that a motion 
in arrest of judgment should be sustained. 


AppgEAL from Gaudalupe. Tried below before the Hon. 
James A. Ware. 


George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The defendant Gibbs ap- 
peals from a conviction for the embezzlement of a gelding. 
There was no exception to the indictment; but after the 
trial defendant moved to arrest the judgment because no 
legal judgment can be rendered under the allegations of 
the indictment, and the evidence introduced in support 
thereof, and because the indictment is bad for duplicity. 

The indictment charges that Gibbs was the agent of 
Armstrong, the owner of the gelding, and that Gibbs was 
in possession of the animal by virtue of his agency, aud 
which he had fraudulently converted to his own use, of 
the alleged value of fifty dollars, and that it was done 
without the consent of the owner, with the fraudulent in- 
tent to deprive him of the value of the same, and to ap- 
propriate it to defendant’s own use. 

It is only for a substantial defect in the indictment, and 
not for want of form, that a motion in arrest of judgment 
should be sustained. 

There being no appearance for the defendant, by brief or 





i 





a REY ee 8 mE pn RIT 


492 Gipss v. THE Stare. [Tyler Term, 





Opinion of the court. 





otherwise, we are left to conjecture the grounds of objec- 
tion to the indictment beyond the mere recital in the mo- 
tion. It may be said that the indictment charges the de- 
fendant with having converted the animal to his own use, 
without averring that it was done to deprive the owner of 
the animal itself, but only of its value. If this was the 
objection to the indictment, if it could be made available 
for any other purpose whatever, it could only be done by 
exception, and not by motion in arrest of the judgment. 

As we cannot know, for want of a statement of facts, 
what was proved on the trial, we will not undertake to say 
that the judgment rendered was not in accordance with the 
allegations of the indictment. 

It may well be conceived, where there has been a con- 
signment or bailment of property which may have been 
converted, that the character of the consignment or the 
bailment and the act of conversion should be averred in 
the indictment; and if the indictment had been excepted 
to on that ground, and the court had overruled it, the ques- 
tion of the sufficiency of the indictment would require 
consideration. But the force of the objection, that no le- 
gal judgment can be rendered under the allegations of the 
indictment, depends on the case as developed on the trial, 
and without the evidence, the action of the court on the 
motion will not be reviewed. 

The object of the statute, as may be supposed, was to 
provide for a class of cases not embraced in the law of 
larceny, and that it was designed to give protection to 
principals against their agents, where a trust has been re- 
posed, and when, for that reason,-the act does not amount 
to larceny, but is characterized by the statute as “‘ embezzle- 
ment, or fraudulent misapplication, or conversion to their 
own use, without the consent of their principals or em- 
ployers, of any money or property of their principals or 
employers, or its proceeds, which shall have come to their 
possession, or be under their care by virtue of their agency, 
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and punished as prescribed for larceny, according to the 
amount of or value of the money or property embezzled.” 
(Chap. 10, Embezzlement of property by private persons, 
arts. 2421, &., Pas. Dig.) 

The indictment. charges an act made penal by tlie stat- 
ute against one of a class of persons coming within its 
scope, according to the allegations of the indictment; and 
if the proof sustained the allegations, as must be presumed, 
when there is no statement of facts, that it did, no good 
reason is shown why the finding ofthe jury and the judg- 
ment of the court should be set aside. 

The owner of the gelding testified on the trial that after 
the defendant was arrested he stated to the witness, volun- 
tarily and without compulsion, that the horse was at a cer- 
tain place, in the possession of a certain Mexican; that 
witness afterwards went to the place designated and found 
the horse in the hands of the Mexican. This witness further 
stated, against defendant’s objection, that defendant at the 
same time said that he had gambled off the horse to the 
Mexican. The objection being overruled, the defendant 
excepted. 

The admissibility of the evidence showing that the prop- 
erty was found with the person and at the place designated 
by the defendant, as appears by the bill of exceptions, was 
not denied, and only the statement that the horse had been 
gambled off was objected to. This declaration was made 
at the same time when the defendant informed the witness 
in whose possession the animal was, and the place where 
it would be found, and may be regarded as explanatory of 
the main fact confessed already, and contemporaneous with 
it. The bill of exceptions does not show what the evidence 
was, or, if there was none, itis not so stated. The confes- 
sion that the horse was gambled off to the Mexican may 
not have been material. The party referred to may have 
appeared as a witness and confirmed the truth of the state- 
ment, for anything that may be known from the record. 
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Be that as it may, when there is no statement of facts, it 
will not be inferred that the statement was not confirmed, 
if it required confirmation or corroboration other than that 
to be found in the evidence of the witness Armstrong. 
(1 Greenl. Ev., §§ 231, 232; 1 Phillips’s Ev., C. & H.’s 
Notes, 554, 555; Pas. Dig., art: 3127.) 

The defendant scems to have been satisfied with the in- 
structions given by the court, and asked no further charge; 
and there being no apparent error in the record, the judg- 
ment is affirmed. 

AFFIRMED. 


WILLIAM CRANE V. THE Stater. 


1. ASSAULT WITH INTENT TO MURDER.—When one charged with 
committing an assault with intent to kill and murder is shown to 
have given the first insult and begun himself the attack, which finally 
resulted in the effort on his part to kill, he cannot mitigate the offense 
by showing that he attempted to kill under the immediate influence 
of sudden passion, caused by injuries received from his adversary 
during the rencontre. 

2. INDICTMENT.—An indictment for an assault with intent to kill and 
murder, which charges that ‘A B did then and there level, aim, 
point, shoot off, and discharge the said pistol in, at, to, against, and 
upon the person of him, the said C D,” and in other respects regu- 
lar, is good. 


AppEAL from Hays. Tried below before the Hon. John 
P. White. 


George Clark, Attorney General, for the State. 


Rozerts, Curer Justice.—The defendant was tried and 
convicted of an assault with intent to murder, and his pun- 
ishment was fixed at seven years’ confinement in the pen- 
itentiary. The fact that the defendant pursued and shot 
the person assaulted, Leon Garcia, without any reasonable 
provocation, after having threatened to kill him, and de- 
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‘liberately prepared his pistol for the purpose, is established 
beyond question, as shown by the statement of facts. 

The only question upon the facts that could have been 
raised was as to whether or not Garcia, having strack him - 
with a stick on the arm just before he followed Garcia on 
his horse and shot him, was a fact of provocation sufficient 
to have reduced the offense to manslaughter, in the event 
Garcia had been killed by him. Itis evident that it would 
not, because defendant brought on the difficulty and was 
pursuing Garcia with a knife, when Garcia picked up a 
stick and turned upon his assailant and struck him upon 
the arm, and the knife flew out of his hand. Garcia was 
justified in what he did in self-defense. Garcia neither 
said nor did anything calculated to bring on a difficulty, 
but did everything he could to avoid it. 

It is not a case of a sudden quarrel and renconter be- 
tween two parties, both of whom enter into the struggle, 
which, in its progress, engendered strong passion, under 
which the aet of violence was done. The insult, the pas: 
sion, the attack, and the final act of revenge were all on 
the side of the defendant. Under such circumstances he 
cannot claim that the blow on the arm by Garcia, which 
disarmed him, which he had made necessary by his unpro- 
voked pursuit with a knife, constituted a provocation which 
would palliate the criminality of his offense in following 
Garcia and shooting him, after he had left to avoid any fur- 
ther trouble, and had gone several hundred yards off in 
the direction of Mountain City, where he had business. 

Still, that being the only point upon which there could 
possibly be any question raised on the facts, the court 
upon the trial charged the jury upon it fully and appropri- 
ately; and no additional charge upon that or any other 
part of the case was asked by the counscl for the defend- 
ant. Therefore we think the defendant has no right to 
complain that the charge was not full enough to embrace 
every possible state of facts that might have existed. It 
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is incumbent upon the presiding judge to charge the law 
of the case accordingly as it may arise upon the facts of 
the case in evidence. 

One of the grounds in arrest of judgment is that the in- 
dictment, in describing the manner of the battery with a 
pistol, alleges that the defendant shot the pistol in and 
upon Garcia, and not the bullets with which it was loaded. 
The indictment in that respect alleges ‘that he, the said 
William Crane, did then and there level, aim, point, shoot 
off, and discharge the said pistol in, at, to, against, and 
upon the person of him, the said Leon Garcia, with the 
willful, unlawful, and felonious intent, then and there, on 
the part of him, the said William Crane, of his malice 
aforethought, to kill and murder him, the said Leon Gar- 
cia.” The indictment had previously alleged the malicious 
assault, and that Crane had then and there a loaded pistol. 
The assault and the intent to murder are certainly de- 
scribed; and as to the rest, it is an attempt to describe the 
manner in which the assault and battery was made with a 
pistol. In doing that, the meaning of the expression 
“ shooting a pistol at one” will hardly be misunderstood 
by any person. So far as appears, the defendant has been 
legally convicted. 

Judgment affirmed. 

AFFIRMED. 





Luke Epmonpson v. THE STATE, 


1. INDICTMENT FOR MURDER.—See an indictment held to be insuffi- 
cient. 

2. An indictment for murder must show the date of the alleged death, 
and that such death was the result of the injury inflicted by the 
accused. 

3. The omission of the word * did’’ in the clause of the indictment alleg- 
ing the injury charged vitiates the indictment. 

4. CHARGE OF CoURT.—It is error to charge the jury that they must 
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either convict of murder in the first degree or acquit, if by any pos- 
sible legitimate construction of the evidence the jury might have 
found the defendant guilty of murder in the second degree. 

5. DYING DECLARATIONS inadmissible, unless made under a conscious- 
ness of approaching death. See facts held insufficient to show 
such condition of mind as to allow of the introduction of such 
declarations. 

6. OATH OF PETIT JURY.—If the record assumes to set out the oath, it 
should set out the statutory oath. It is sufficient to recite that the 
jury was sworn ‘‘ according to law.”’ 


AppreaL from Lamar. Tried below before the Hon. 
John C. Easton. 


Johnson & Miner, for appellant. 
George Clark, Attorney General, for the State. 


GouLp, Associate Justice.—Omitting the caption and 
formal recitation, the indictment in this case is as follows: 

‘That on the first day of June, A. D. 1872, in the county 
of Lamar, in said State of Texas, with force and arms, one 
Luke Edmondson, in and upon Julia Edmondson, a child, 
(one unintelligible word appears here that I am not able 
to make out.—Clerk,) willfully and of his express malice 
aforethought, did make an assault on the said Julia Ed- 
mondson with a certain stick, had and held in his right 
hand, her, the said Julia Edmondson, unlawfully beat, 
bruise, and wound; and the said Luke Edmondson her, 
the said Julia Edmondson, willfully, feloniously, and of 
his express malice aforethought, then and there cruelly 
and unmercifully did chain with chains, and did tie with 
ropes, and, so chained and tied, did compel her to work 
and labor beyond her strength; and, so chained and tied, 
did expose her, the said Julia Edmondson, to the fierce 
rays of the sun at noon-day in the middle of summer, 
and the piercing winds of mid-winter, until finally, by 
means of said cruelty and barbarity, the said Julia Ed- 


mondson, child as aforesaid, died. Andso the jurors afore- 
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said, upon their oath aforesaid, do say that the said Luke 
Edmondson the said Julia Edmondson, in manner and 
form aforesaid, feloniously, willfully, and of his express 
malice aforesaid, did kill and murder, contrary,” Xe. 

Under this indictment, the defendant being on trial, the 
court instructed the jury that the defendant was ‘ guilty 
of murder in the first degree, or he was not guilty of any 
degree of homicide.”’” The verdict was guilty of murder 
in the first degree, the punishment being fixed at impris- 
onment for life. 

The record embodies three bills of exceptions to the rul- 
ings of the court in admitting evidence; sundry charges 
asked and refused; a motion for a new trial; and a motion 
in arrest of judgment, by which last the sufficiency of the 
indictment is fairly presented for examination. 

We think the indictment wholly defective, first, because 
it does not show when Julia Edmondson died. It is es- 
sential that it should appear from the indictment that 
death happened within a year and a day after the injuries 
were inflicted. (Wharton Am. Cr. Law, sec. 1073; 1 Russ. 
on Crimes, 504; 4 Blackburn, 197.) 

The indictment is also defective because it does not, 
with sufficient certainty, charge that death was the reason 
of the injuries alleged to have been inflicted by defendant. 
It alleges that deceased died “ of said cruelty and barbar- 
ity;”’ but these words are then, for the first time, used in 
the indictment, and the precedents which we have exam- 
ined do not justify such looseness of averment. 

In addition to these defects, which were of themselves 
fatal, the averment, as to injuries inflicted with a stick, not 
only lacks the proper specification of time and place, but 
omits the word “did” in a connection where it was mate- 
rial—an omission which has been repeatedly held good 
ground for quashing an indictment. (State v. Hutchinson, 
26 Tex., 112; State v. Daugherty, 30 Tex., 360.) 

We also think it was error in the court to instruct the 
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jury, in substance, that they must find defendant guilty of 
murder in the first degree or acquit him. Assuredly this 
was erroneous, if by any possible legitimate construction 
of the evidence the jury might have found defendant guilty 
of murder in the second degree. The statute distinguishes 
between the degrees of murder as follows: ‘All murder 
committed by poison, starving, torture, or with express 
malice, or committed in the perpetration or in the attempt 
at the perpetration of arson, rape, robbery, or burglary, is 
murder in the first degree, and all murder not of the first 
degree is murder of the second degree.” (Pas. Dig., art. 
2267.) There is no evidence that justifies the assumption, 
as a fuct established, that the deceased died by starving or 
torture, and there is no evidence whatever that brings the 
act within the other specified cases of murder in the first 
degree, unless it be under the general head of murder with 
express malice. Giving to the evidence the strongest con- 
struction against defendant, it still leaves it questionable, 
not only whether he intended to take the life of his daugh- 
ter, but whether he even acted with a formed design to in- 
flict on her serious bodily injury. If, in the absence of his 
parental authority, defendant, with a sedate mind, was 
guilty of inflicting such cruel blows on Julia Edmondson, 
and subjecting her to such exposure as resulted in her 
death, it would still be possible that this may have been 
done with such motives and intentions as would have jus- 
tified a verdict of murder in the second degree. The code. 
recognizes the authority of a parent to chastise his child, 
and adds: “ Yet if this be done with an instrument likely 
to produce death, or if, with a proper instrument, the chas- 
tisement be cruelly inflicted, and death result, it is mur- 
der.” (Pas. Dig., art. 234.) It is not made necessarily 
murder of the first degree. Such cases at common law 
were murder or manslaughter, according to the cireum- 


stances. (Whart. Cr. Law, sec. 1014; Whart. Law of 
Hom., 129.) 
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The admissibility of the dying declarations of Julia Ed- 
mondson is also claimed to have been erroneous; and as 
the same question will necessarily again be presented on 
another trial, we will not leave it unnoticed. It seems 
that whatever injuries the deceased received from defend- 
ant were inflicted prior to February, 1872, fully three 
months before her death, and that during the last two 
weeks before she died she was at the house of M. L. Arm- 
strong, who testifies that during that time she frequently 
spoke of dying; said she was going to die, and expressed 
no hope of recovery; that she did not die unexpectedly, 
but kept growing weaker and weaker until she died; that 
she repeated her statements down to the morning of the 
day she died, her statement being voluntary and she being 
of sound mind. On cross-examination, he stated that he 
could not say certainly whether the girl was told she would 
die or not; that it was possible that she walked about the 
house the day before she died. These are the leading facts 
developed in the bill of exceptions and statements of facts 
bearing on the question, and they fail to satisfy us that she 
had such a consciousness of approaching death as was con- 
templated by the statute, which is but declaratory of the 
common-law rule. 

For aught that appears, she may have believed that she 
was not going to die for weeks or months tocome. She had 
already lived at least two months and a half, and during 
that time her sores and wounds had mostly healed. In 
view of these facts, and the absence of any necessarily fatal 
injuries known to be such, it ought to have been shown 
not merely that she believed that she was going to die, and 
that she would never get well, but that she was under “the 
immediate apprehension of death.” (Burrell v. The State, 
18 Tex., 731; 3 Phillips on Ev., 252.) 

It is not necessary that we should do more than to call 
attention to what we believe to be requisite. The facts | 
may perhaps be so developed on another trial as to show 
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the admissibility of the declarations, so far as they related 
to the facts of injuries received. 

We will not discuss other questions of evidence presented 
by the record, but which may arise on another trial under 
a new indictment. We will call attention, however, to one 
other irregularity, with the view of having its repetition 
guarded against. The record recites that the jury were 
‘sworn to well and truly try the issue joined between the 
State of Texas and Luke Edmondson.” This is not the 
oath required by law to be administered. If the record 
assumes to set forth the oath, it should do it correctly. It 
is sufficient, however, if it states that the jury were sworn 
‘according to law,” without attempting to set out the oath, 
and that, we think, is the better plan. 

The judgment is reversed and the eause remanded. 


REVERSED AND REMANDED. 





AGITONE V. THE STATE. 


ASSAULT WITH INTENT TO KILL AND MURDER.—The defendant drew 
and pointed a pistol at the prosecutor, who had just abused and 
eursed him, and was then walking toward his gun. The following 
instruction was given by the court, viz: ‘* If the pistol was not loaded, 
it was incumbent on the defendant to have shown it; and if the in- 
strument used was one likely to produce death, the law presumes 
the purpose of the assailant was to produce death :’’ Held, to be error. 


Appeal from Frio. Tried below before the Hon. James 
A. Ware. 

Agitone was charged in the indictment with making an 
assault on Samuel P. Bascom with intent to murder him. 
The testimony disclosed the following facts: Agitone and 
his companion were eating their dinner in camp when Bas- 
com approached him and indulged in cursing and abusing 
him. Upon this Agitone told Bascom not to curse him, 
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whereupon Bascom turned aud walked toward a gate at 
which his gun had just been left. Agitone followed him, 
and drawing his pistol, presented it. On this Bascom 
ceased going toward the gate where the gun was, and Agi- 
tone put his pistol in the scabbard, and throwing it upon 
the ground, offered to fight Bascom a fist fight. No one 
saw the pistol cocked, and no one prevented Agitone from 
shooting. It seems from the testimony that the anger of 
Bascom found expression in vigorous English, that of Agi- 
tone in the Spanish language, and each party understood 
but little of the language used by the other. There wasa 
verdict of guilty, and Agitone’s punishment assessed at two 
years in the State penitentiary, from which he appealed. 


George Clark, Attorney General, for the State, conceded 
that the evidence did not authorize the verdict. 


Roserts, Caer Justice.—Under the evidence, the jury 
were justified in concluding that Agitone pointed a cocked 
pistol at Bascom, and the real question in the case was, 
with what intention was it so pointed. Was it pointed at 
him with the intention of then shooting him as he went 
off, and he was only prevented from doing it by the inter- 
ference of his comrade, Pancho? or was it pointed at him 
with the intention of being in readiness to defend himself 
in the event Bascom got his gun at the gate, towards which 
he was then going, and sought to use it against defendant? 
If by the latter intention he was actuated in pointing the 
pistol at Bascom, and the jury so believed from the evi- 
dence, they should not have found the defendant guilty of 
an assault with intent to murder, as they did. That issue 
involved the law of the case, according to the evidence be- 
forethe jury. It was not presented in the charge of the 
court, nor did any part of the charge convey any such 
idea, or admit of any such conclusion on the part of the 
jury. The concluding portion of the charge was calculated 
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to produce an impression the reverse of this. It was as 
follows: ** You are further instructed that if the pistol was 
not loaded, it was incumbent on the defendant to have 
shown it; and if the instrament used was one likely to pro- 
duce death, the law presumes that the purpose of the assail- 
ant was to produce death.” When it is considered that 
the fact of pointing the pistol by the defendant at Bascom 
was proved by two witnesses, this charge left the jury no 
alternative but to find the defendant guilty of the assault 
with intent to murder; for by that act he was the assail- 
ant, and the pistol being presumed to be loaded, and being 
pointed at Bascom, it was an instrument used by defend- 
ant that was likely to produce death, and from which the 
law would presume, and of course the jury were forced 
thereby to presume, the important fact that the defendant 
intended to kill Bascom. This might have justified the 
jury in presuming the fact of intention to kill, if there 
were no other facts or circumstances which led their minds 
to a different conclusion. But if presumed at all, it isa 
presumption of fact, and not a presumption of law, and it 
was therefore error in the court to so charge the jury. 
Being upon the main matter in issue, under the facts as 
proved, such charge was well calculated to mislead the 
jury as to the proper law of the case upon which their ver- 
diet was to be found. 

In one view of the evidence, it may have been concluded 
by the jury, under a charge permitting such conclusion, 
that defendant supposed. Bascom was going to the gate to_ 
get his gun to shoot him, and that he pulled out his pistol 
and had it ready and directed towards Bascom to prevent 
such anticipated injury. 

In another view of it, the jury may have concluded that 
defendant did the act in pursuit of a motive of revenge for 
an insult, and that at the time intended to kill Bascom, 
and was only prevented from doing it by another. 

As the case may be again tried, it may not be proper to 
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express any opinion as to which of these is regarded as the 
proper version of the evidence. The fact that there is evi- 
dence tending to establish these different versions requires: 
that the jury should be instructed thereon, and left free 
to determine which is the correct one, as matter of fact, 
as they may believe it to be from all the evidence. And if 
it be a matter of reasonable doubt in their minds as to 
which of the two is the correct version of the facts, they 
vannot find the defendant guilty of an assault with intent 
to murder, as they have done on the trial, under the charge 
of the court as it was given to them. 

For the error in the charge of the court the judgment 
is reversed and cause remanded. 


REVERSED AND REMANDED. 





Tue Stats v. 8. M. Jonson. 


1. BILITARD TABLE—GAMING.—An indictment charging that the de- 
fendant ‘‘did willfully and unlawfully keep a gaming table, being 
then and there a billiard table,’’? does not charge any offense. 

2. KEEPING A BILLIARD TABLE FOR ILLEGAL GAMING.—An indict- 
dictment for, should allege that the table was kept for playing some 
game which is shown to be illegal. 


Appgrat from Rockwall. Tried below before the Hon. 
M. H. Bonner. 


George W. Smith, for the State, cited Gen. Laws, 18th 
Leg., 36. 


Roberts, Cuter Justice.—The indictment was set aside, 
upon the exception of defendant, that it does not describe 
any offense known to the laws of Texas. 

[t alleged that the defendant “did willfully and unlaw- 
fully keep a gaming table, being then and there a billiard- 
table.”’ 
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The code, after having prohibited the keeping of gaming 
tables of every description whatever, with or without a name, 
(Art. 2047, (412) Pas. Dig., and amended by 14th Leg., 
1874, p. 36,) makes an exception in favor of billiard-tables, 
as follows: “ Any game played for money upon a billiard 
table, or a table resembling a billiard table, other than ‘the 
game of billiards licensed by law, is punishable under the 
provisions of this chapter.” (Part of art. 2050, (414,) Pas. 
Dig.) 

Thus is the game of billiards, being licensed by law, ex- 
empted from the general prohibition of the statute of this 
State. The keeping a billiard table for gaming, on which 
the game of billiards is alone played, is no offense, whatever 
may be bet thereon. When it is sought, therefore, to indict- 
any person for keeping a billiard table for illegal gaming, 
it should be alleged that it was kept for playing some game 
which is shown to be illegal, other than the game of bil- 
liards licensed by law. 

That may not be necessary when the name of the table 
is left out of the indictment. For it is provided-in the 
code (Art. 2051, (415,) Pas. Dig.) that “it is sufficient to 
state that the person accused kept a table or bank for 
gaming, or exhiBited a table or bank for gaming, without 
giving the name or description thereof, and without stating 
that the table or bank or gaming device was without any 
name, or that the name was unknown.” If the statute 
had been strictly followed in framing this indictment, by 
stating that the defendant ‘‘did keep a table for the pur- 
pose of gaming,” leaving out its designation as a “ billiard 
table,” the indictment might have been sustained; and 
under it, althongh the proof may have shown it to have 
been a billiard table, still, if it was preved to have been 
kept for the purpose of playing other and different games 
than the game of billiards licensed by law, a conviction 
might have been had under it. . 

The reason why this indictment cannot be sustained is 


b 
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that it designates the table kept as a billiard table, which 
the law permits to be kept for gaming, and the name of 
the table thus designated cannot be regarded as surplus- 
age, nor can the allegation that it was a gaming table 
used for gaming be construed to be inconsistent with its 
legal use, without further allegations showing affirmatively 
its illegal use, by which it is converted into an illegal gam- 
ing table. 
Judgment affirmed. 
AFFIRMED. 





Tue Strate v. F. Howery. 


KEEPING A TABLE FOR THE PURPOSE OF GAMING.—On a trial 
upon an indictment for ** keeping a cue alley table for the purpose 
of gaming,’’ evidence that money, alley fees, or other things of 
value were bet on the cue alley, may properly be admitted, without 
further allegations descriptive of the oifense. 


Appgkat from Rockwall. Tried below before the Hon. 
M. H. Bonner. 


Howery was convicted upon a charge in the indictment 
“that F. Howery, on the Ist day of October, 1873, in the 
county of Rockwall, did unlawfully keep a cue alley table 
for the purpose of gaming.” 

The indictment contained a second count, which was 
defective. 

The facts appear in the opinion. 


George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—Appellant was indicted 
for the keeping of a cue alley table for the purpose of 
gaming. In the second count of the indictment it was 
perhaps intended to charge him with exhibiting a cue 
alley table at his saloon for gaming, and that the table 
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fees or alley fees were bet thereon. There was no excep- 
tion to the indictment, and the trial was upon the plea of 
‘‘not guilty.” During the progress of the trial the State 
sought to prove, as stated in the bill of exceptions, that 
money, alley fees, or other things of value were bet on the 
cue alley in the indictment described,” and the defendant 
objected because it was not averred in the indictment. 
The court overruled the objection, and in this there was 
no error. The gaming act includes every species of gam- 
ing devise known by the name of table or bank, and all 
games which are said in common language to be dealt, 
kept, or exhibited, with an exception in favor of the game 
of billiards licensed by law. (Arts. 2049 and 2050 Pas. 
Dig.) It is sufficient for the indictment to state that 
the table or bank was kept or exhibited for the purpose of 
gaming, und there was no error in admitting the evidence 
in support of the allegation that the table was kept for 
that purpose. 

The only ground of the motion fora new trial is because 
the verdict was contrary to the law and the evidence. 

The law applicable to the case was fairly presented to 
the jury by the court, and it was a question for the jury 
whether the defendant was guilty of the charge in the in- 
dictment, giving him the benefit of any reasonable doubt, 
as stated by the court. No further charge was asked by 
the defendant, and no error has been pointed out to the 
préjudice of the defendant in the verdict of the jary or the 
judgment of the court, and the same is therefore affirmed. 


AFFIRMED. 
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Jor LoNGWoRTH ET AL. Vv. THE STATE. 


1. GAMING TABLE.—An indictment charging that defendant ‘* did un- 
lawfully keep, for the purpose of gaming, a table resembling a bil- 
liard table,” sufficiently describes an offense—the words ‘* resem- 
bling a billiard table’? being considered surplusage. 

2. INSTRUCTIONS.—Where, on the trial of an indictment for keeping a 
gaming table, the evidence shows that the table kept was a billiard 
table, the charge should exclude the game of billiards, and should 
explain wherein the table might be shown to be an illegal gaming 
table, although a billiard table. 


Apprat from Marion. Tried below before the Hon. 
James M. Rogers. 


The opinion states fully the facts. 


W. T. Armistead and Crawford ¢& Crawford, for appellants, 
cited State v. Burton, 25 Tex., 422; Bishop on Stat. Cr., 
secs. 897, 909; 6 Bush, Ky., 301; 12 Wis., 434; 7 Cowen, 
138; The People v. Sergeant, 18 B. Monr., 38; Ritte v. 
Commonwealth, Cooley’s Const. Lim., 320. 


G. W. Smith, for the State. 


Roperts, Carer Justicr.—The defendants were con- 
victed under an indictment charging that they “did un- 
lawfully keep for the purpose of gaming a table resem- 
bling a billiard table.” The words ‘“ resembling a billiard 
table”? may be rejected as surplusage, so far as it is an at- 
tempt to describe the table, as it is not tantamount to’ an 
allegation that it was a “ billiard table,” and does not in 
terms describe a table that is licensed by law for gaming, 
as is the case with a billiard table. 

The indictment may therefore be regarded as charging 
simply that the defendants “kept a table for gaming,” 
which is declared by the code to be sufficient. (Pas. Dig., 
art. 2051, (415;) The State v. S. M. Johnson, decided at 
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- this term.) We are of opinion that the court did not err 
in overruling the exceptions to the indictment. 

The defendants, after they had been found guilty on the 
trial of the case, filed a motson for a new trial, setting up, 
amongst others, the ground of objection to the charge, in 
substance, that the charge was too broad, and did not con- 
fine the jury to the case made by the facts in evidence. 

The court charged the jury that they must find the de- 
fendants guilty, if they kept any sort of a gaming table for 
the purpose of gaming, even a billiard table, upon which 
the game of billiards was played for money, for drinks, or 
for charges for the use of the table, or for anything else, 
whether the terms of the game or wager was expressly 
stipulated or tacitly understood under the rules of the 
game. This was erroneous in two respects: first, in includ- 
ing the game of billiards on a billiard table, or on a table 
resembling a billiard table used for the game of billiards 
only, licensed by law; (Pas. Dig., art. 2050, (414;) and, 
secondly, in not explaining to the jury wherein the table 
might be shown to be an illegal gaming table, although it 
might be shown to be a billiard table, and in that fulfill 
the requisition of the statute in charging the law of the 
very case established by the evidence. 

The court was of opinion, as we must judge from the 
charge, that a billiard table kept for the purpose of gam- 
ing, as well as every other gaming table kept for that 
purpose, is prohibited by the statute. We do not think 
so. The amendment of the two articles of the code, (412 
and 418,) by the act of the 13th Legislature, (Pamphlet 
Acts, p. 36,) does not in any way affect or annul the ex- 
ception made in the code in favor of a billiard table, or a 
table’ resembling a billiard table, upon which alone is 
played the licensed game of billiards. (Pas. Dig., art. 
2050, (414.) 

Such a table, upon which alone the game of billiards is 
played, may lawfully be kept as a gaming table for betting 


| 
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money, drinks, table charges, or anything else, the same as. 
on a horse race on the turf. 

The main object of the amendment referred to seems to 
be, not to change the law of gaming as it stood previously, 
but to render certain what had become thought to be un- 
certain, arising out of the tax laws in reference to Jenny 
Lind and other tables therein mentioned, and especially to 
put them on a footing with other prohibited gaming tables, 
or, in other words, to prohibit their being kept for the 
purpose of gaming at all. 

How far this expressed intention as to the Jenny Lind 
and other tables mentioned in the said amendment (of art. 
412 in act of 1873, p. 36) may be controlled by the szbse- 
quent act of the same session of the Legislature, imposing 
an occupation tax on such tables, the same as on a billiard 
table, need not now be considered, as the facts of this case 
do not raise any such question. (Gen. Laws of 1873, 
p- 200.) 

For the error in the charge of the court the judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tue Strate v. THomas Gorpon. 


1, FORFEITURE OF DEFECTIVE BAIL BOND.—It is a sufficient answer to 
scire facias that the offense is not distinctly stated in the bail bond. 

2. DEFECTIVE BAIL BOND.—A bond reciting that the accused ‘is charged 
by affidavit’’ of facts sufficient to constitute an offense, is insufficient 
to compel attendance upon the District Court, and a forfeiture of 
such bond will be set aside for such defect. 


APPEAL from Titus. Tried below before the Hon. James 
H. Rogers. | 


Thomas Gordon was indicted: November 12, 1873, for 
theft of sixty dollars money, the property of 8. P. Adams. 
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Filed in the case was a bond bearing date September 
15, 1873, and approved by W. R. Edwards, sheriff of 
Titus county, in the sum of fifty dollars, by Gordon and 
eight sureties, ‘to be void if the said Thomas Gordon shall 
make his personal appearance before the honorable Dis- 
trict Court for the county of Titus, * * to answer the 
State of Texas on a charge against him by affidavit of 
David Seurlock, of said county of Titus, wherein it is 
charged that on the 9th day of September, A. D. 1873, the 
said Thomas Gordon did take, steal, and carry away 
from and out of the possession of S. P. Adams, of said 
county and the State of Texas, the sum of sixty 50 dol- 
Jars, United States currency, with intent to deprive the 
owner of the value of the same, and to appropriate the 
same to the use and benefit of him, the said Thomas Gor- 
don, and shall attend said court from day to day and term 
‘to term, and shall not depart therefrom without the leave 
of said court.” 

November 24, 1873, the bond was forfeited. At the 
March term, 1874, the sureties moved the. court to set 
aside the judgment nisi and quash the bond. 

Upon the motion the court rendered judgment quashing 
the bond and setting aside the juagmeut nis/, and the Dis- 
trict Attorney appealed. 


George Clark, Attorney General, for the State. 


Roperts, Cuter Justice.—In this case, upon motion of 
the defendants, the court set aside the forfeiture nist and 
quashed the bail bond upon which it was founded, which 
the State, upon appeal, assigns as error. 

The bail bond required Thomas Gordon ‘to answer the 
State of Texas on a charge against him by affidavit of 
Daniel Scurlock,” setting forth the facts of a theft of 
money. The bond neither gave the name of the offense 
with which he was charged as ‘theft,’ nor did it in any 
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way show why such an affidavit made by Scurlock author- 
ized the sheriff or any one else to take a bail bond from 
Gordon, or that it was authorized by any court or tribunal 
having authority to require such bond. Nor does it ap- 
pear therefrom that he had been legally accused of an of- 
fense, unless it had also been shown that some court. had 
acted on it for the arrest of Gordon, and he had been 
bound over to answer the charge therein contained. And 
all this would have been a very unnecessary circuity of ex- 
pression to show, as it should have done, that he was re- 
quired to answer the State of Texas on a charge of theft. 
The Code of Criminal Procedure on this subject pre- 
scribes that the bond shall require the defendant to appear 
before the proper court ‘ to answer the accusation against 
him.” And in order that the accusation may be shown to 
be such as to authorize the bond, it is further prescribed 
‘**that the offense of which the defendant is accused be 
distinctly named in the bond, and that it appear therefrom 
that he is accused of some offense against the laws of the 
State.” (Pas. Dig., art. 2732, (264.) 
The defect in this bail bond is that the name of the of: 
fense is not distinctly stated. And although there is a 
statement of facts, which might be sufficient in the place of 
a name, as it is a full description of the offense itself, that 
statement is recited in the bond to be by the aflidavit of 
Scurlock, which is not a mode of accusation known to the 
law, except before a court of inquiry, to determine whether 
or not the defendant, shall be bound over to answer the 
charge of theft therein contained. The accusation stated 
in the bond is not such an one as the defendant Gordon 
can legally be bound to answer in the District Court, being 
simply the accusation of an individual by affidavit. 
Judgment affirmed. | 
AFFIRMED. 
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Bos Surton v. Tue State. 


1. FELONY—JUDGMENT CONVICTING OF, REVERSED FOR ERRORS NOT 
ASSIGNED.—This court, in cases of felony, if satisfied that the ac- 
cused has not been convicted according to law, will reverse the judg- 
ment, though the error is not assigned, when the error is of such a 
character that it cannot be considered as waived by the defendant 
or cured by judgment. 

2. OATH TO JURY.—The omission to administer to the jury the oath 
prescribed by law in a criminal case is a fatal defect, for which a 
judgment of conviction must be reversed. 


Appeal from Lamar. Tried below before the Hon. John 
C. Easton. 

The facts of this case are only important when consid- 
ered with reference to the charge of the court. This con- 
tains no reference to the facts in evidence, but covers some 
seven pages of the record, and, consisting chiefly of extracts 
from the code, is omitted. 


Bennett, Ballenger ¢ Bennett, for appellant. 


George Clark, Attorney General, for the State. 


Devine, Associate Justice.—The appellant was con- 
victed of murder in the second degree, and seeks to reverse 
the judgment on the following grounds: Ist. The errors 
in the charge of the court; 2d. The refusal to give the 
several instructions asked for defendant; and 3d. “ihe re- 
fusal of the judge to grant a new trial on the grounds sec’ 
forth in defendant’s motion. *. 

While we are not satisfied that there was error .in the 
charge, it is deemed proper to remark that, the, jurors 
should have, in criminal cases, their minds direcied to the’ 
principal questions in the case, and should have the law 
applicable to the case given to them, and none other. 
That law, it is believed, is neither difficult to discover or 


apply when the evidence is kept in mind. 
33 
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The practice prevailing in some districts of giving to 
the jury numerous and lengthy extracts from the Crim- 
inal Code, in cases of felony, has the same tendency as the 
presenting in civil cases numerous and irrelevant special 
issues. 

The charge should in all cases rest on or arise out of the 
evidence given during the trial. All other law is uncalled 
for, and the delivery of it as a part of the charge serves but 
to draw the mind of the jury from the questions deserving 
attention, and tends directly to confuse and mislead them. 
The code declares that ‘the judge shall deliver to the jury 
a written charge, in which he shall distinctly set forth the 
law applicable to the case.” This is, in effect, declaring 
that law not applying to the case should not be given. 

The second assignment of error is not sustained by the 
record, so fur as the instructions requested by defendant 
embraced the law of the case. They were embodied in 
the general charge of the court. The others were prop- 
erly refused. 

The assignment that this cause should be reversed for 
the reasons set forth in the motion for a new trial, namely, 
that the verdict is contrary to the evidence and the law of 
the case, will not be noticed, as this case must be remanded 
for a new trial on a different ground. . 

In cases of felony we are not restricted to the assignment 
of errors. If satisfied, from an examination of the record, 
that the-accused has not been convicted according to law, 
the judgment must be set aside when the error is of such a 
character that it cannot be considered as waived by the de- 
fendant or cured by the judgment; although, as in the 
presetit case, neither exception, motion, or assignment of 
error is presented on behalf of appellant. 

The record shows that the oath required by law was not 
administered to the jury in this case. Art. 563 of the 
Criminal Code, (Pas. Dig., art. 3029,) declares that the oath 
administered to a juror in criminal cases shall be as fol- 
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lows: “You solemnly swear that in the case of the State 
of Texas against (naming defendant) you will a true ver- 
dict render according to the law and evidence, so help you 
God.” The jury were sworn in the case before us “well 
and truly to try the issue between the State of Texas and 
the defendant, Bob Sutton.” Had the record shown that 
the jury was duly sworn, or sworn according to law, it 
might be presumed that the oath prescribed was adminis- 
tered to them. 

In this case it affirmatively appears that the proper oath 
was not administered to the jury. The omission is a fatal 
defect, for which the judgment must be reversed. (Ar- 
thur v. The State, 3 Tex., 405, and Edmonson v. The State, 
decided at the present term.) 

As this case will be remanded, attention is called to the 
indictment, which fails to state when the deceased died. 
The indictment charges that, on the Ist day of November, 
1871, the accused gave *‘to the said Dan Harman divers 
mortal wounds, of which mortal wounds he, the said Dan 
Harman, lingering, did die.” There is nothing in the in- 
dictment to show whether he died within one year or even 
two, nearly three years having intervened between the 
alleged date of the murder and the time of trial. 

By an examination of the caption of the indictment, we 
find it was presented at the November term, 1871, of the 
District Court of Lamar county; and a marginal note by 
the clerk shows that it was “filed in open court November 
28,1871.” From these we might infer that Harman had 
died within the month of November, 1871. This, however, 
is a mere inference, arising from statements on the action 
of the clerk, which form no part of the indictment, and 
vannot be resorted to for the purpose of supplying a ma- 
terial averment in which the indictment is defective. 

Judgment reversed and the cause remanded. 


, 


REVERSED AND REMANDED. 
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LittLeton Morrison v. THe Strate. 


1. CRIMINAL PROCEDURE.—Held, that there is no authority to inquire 
whether an indictment was based on sufficient. proof, or to inquire 
into the form of the oath administered, or by whom administered. 

2. CHARGE OF COURT—CONFESSIONS.—Confessions should be left to 
the jury, to be considered as other evidence ; and a charge upon the 
weight of such evidence, ‘that voluntary confessions are to be re- 
garded as the strongest proofs of the law :”’ Held, to be error. 


AppgeaAL from Wharton. Tried below before the Hon. 
Wm. H. Burkhart. 


Morrison was indicted for theft of a hog of the value of 
twenty dollars, the property of Ira Saunders. 

The defendant interposed a special plea that the court 
had no jurisdiction to try the cause; that the charge was 
not in law an indictment, having been found without evi- 
dence; the witnesses before the grand jury having been 
sworn only by the foreman, whose authority to administer 
an oath is restricted by law to the oath of secrecy. 

The plea, on exception by the District Attorney, was 
stricken out. ; 

On the trial the State proved that the accused was over- 
taken at night, the moon shining, dragging two hogs, which 
he said he had killed, and he said ‘‘he thought the hog be- 
longed to Mr. Hall or Mr. Lawson.” Ownership and value 
was proved as alleged. 

Catharine Johnson, for defendant, proved that she had 
some hogs, and told defendant to hunt them up for witness, 
and to kill them if necessary, describing one of her hogs 
as like that of Saunders. Thesame facts were testified to 
by Margaret Morrison. 

The judge charged the jury: “ That the voluntary con- 
fessions of a defendant are evidence against him, and are 
to be regarded as the strongest proof in the law; and if you 
believe that the defendant stated, when found with the hogs, 
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that he thought they belonged to Whitten or Lawson or 
Hall, then you cannot suppose that he thought the hog be- 
longed to Catharine Johnson.” 
Verdict of guilty was returned, and the punishment fixed 
at two years’ confinement in the penitentiary. 
Judgment was entered upon the verdict, motion for new 
trial was overruled, and the defendant appealed. 


Peticolas ¢ King, for appellant. 


George Clark, Attorney General, for the State, confessed 
error. 


Reeves, Assocrate Justice.—The grounds upon which 
appellant seeks to reverse the judgment against him are 
presented in his motion for a new trial. 

1. Because the court erred in striking out defendant’s 
special plea setting up the want of jurisdiction. 

This plea sets up that at the time the indictment was 
found the witnesses who appeared against him testified 
in the grand jury room, without having the oath prescribed 
by law administered to them by any one authorized by law 
to administer oaths; that the oath was administered by the 
foreman of the grand jury, and that he had no legal authority 
to swear a witness generally, but only to administer the 
oath of secrecy. (Code of Procedure, article 2850.) In 
support of the plea, we are referred to art. 2951 of the code: 
“The only special pleas which can be heard for the de- 
fendant are—l. That he has been before convicted legally 
in a court of competent jurisdiction upon the same accu- 
sation, after having been tried upon the merits for the 
same offense; 2. That he has been before acquitted by a 
jury of the accusation against him in a court of compe- 
tent jurisdiction, whether the acquittal was regular or ir- 
regular; 3. That the court before whom he is prosecuted 
has no jurisdiction to try the cause. 
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The last ground is the one on which the plea is based, and 
which was stricken out by the court on exception thereto 
by the District Attorney. Conceding that the plea is true, 
can it be made available as a defense to the indictment? 
We think not. 

The Constitution provides that no person shall be beld 
to answer for any criminal charge but on indictment or 
information, except in certain cases, but does not prescribe 
the requisites of either, or the evidence on which it shall 
be found. They must be sought elsewhere. The plead- 
ings on the part of the State and of the defendant rest on 
the same authority. If, then, the subject-matter of the 
plea can avail as a ground of defense to the indictment, 
the authority for it must be derived from the rules of pro- 
cedure as found in the Criminal Code. The code provides 
for the organization of a grand jury, and prescribes rules 
respecting the proper discharge of their duties, and among 
others, to inquire into all offenses liable to indictment of 
which any of the members may have knowledge or of 
which they shall be informed by the District Attorney or 
any other credible person. It is further provided that the 
witnesses shall first be sworn by the foreman to keep se- 
cret all proceedings which may be had in their presence. 
Art. 2863 contains the rules for testing the sufficiency of 
an indictment. Arts. 2949 to 2955, the pleadings on the 
part of the defendant. The matter set up by the defend- 
ant’s special plea is not made a cause for exception or plea 
in the summary of pleadings contained in these articles, 
and they seem to be the only causes for an exception ora 
plea allowed by the code. : 

These causes being, by express enactinent, exclusive of 
all others, we must hold that there is uo authority to in- 
quire whether the indictment was based on sufficient proof 
to justify its finding by the grand jury, or to inquire as to 
the form of the oath administered to the witness, or by 
whom administered. The inquiry on such questions, if 
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allowed, would lead to others of a kindred nature, which 
it might be contended should not be excluded if the former 
should be admitted. For an example: it might be con- 
tended on the trial that the witnesses before the grand jury 
were not qualified to testify for other causes, such as the 
mode of examination or the relevancy of the evidence; and 
in that way the grand jury room might be opened to in- 
vestigations only proper for a public trial, and the privacy 
essential to the deliberations of the grand jury, as now con- 
stituted and enjoined by law, would cease to be respected. 

In the case of the State of New Jersey v. Dayton, the de- 
fendant had been indicted for perjury. A motion was made 
to quash the indictment for defects on its face; and because 
the grand jury found the indictment without any legal or 
competent evidence of the fact of taking the oath upon 
which the perjury was assigned, the court said: “That 
an indictment found by the grand jury upon illegal evi- 
dence, or without legal evidence, cannot be taken advantage 
of by the defendant on a motion to quash by plea in abate- 
ment or in any other way,” remarking “that the office of 
the grand jury was not to try or convict the defendant, but 
merely to authorize the accusation upon which he may be 
put upon trial.” (State v. Dayton, 3 Zabriskie, 49, 56; 
Spratt v. The State, 8 Mo., 247; 1 Bishop’s Cr. Pro., 872.) 

The plea asserts, in substance and effect, that the indict- 
ment is invalid because it was found on the evidence of a 
witness incompetent to testify for the want of the proper - 
oath, and as a sequence that it would not be a valid prose- 
cution, although the truth of the charge m‘ght be shown 
by competent evidence on the trial which was not before 
the grand jury. We think the position is untenable, and 
that the court did not err in sustaining the exceptions to 
the plea. 

The second ground of the motion for a new trial is: “ The 
court erred in charging the jury that the voluntary confes- 
sions of a defendant are evidence against him, and are to 
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be regarded as the strongest proofs in the law.” In this 
connection the court further charged the jury, “And if you 
believe that the defendant stated, when found with the 
hogs, that he thought they belongec to Whitten or Law- 
son, or Hall or Lawson, then you cannot suppose that he 
thought the hog belonged to Catharine Johnson;” and 
which was made one of the grounds of the motion for a 
new trial. We are of the opinion that the charge of the 
court here complained of is erroneous. 

When it is said that deliberate or voluntary confessions 
of guilt are among the most effectual proofs in the law, it 
is to be regarded as persuasive, rather than any authoritd- 
tive rule of law. Confessions being proved like other 
facts, are received in evidence under certain prescribed 
rules, and the credit to be given to them is to be estimated 
and weighed by the jury under the circumstances of the 
ease. (Crim. Proced., arts. 3126, 3127.) 

The charge of the court is objectionable as expressing an 
opinion on the weight of the evidence, (Crim. Proced., art. 
3059,) and the jury should have been left free to judge of 
the facts, and to draw their own conclusions from them, 
under a charge setting forth the law applicable to the 
ease, without any expression of opinion on the facts or 
the weight of the evidence. (Arts. 3058, 3108.) 

For error in the charge of the court, the judgment is 
reversed. 

REVERSED AND REMANDED. 





Tue Strate v. F. M. Dyer. 


SWINDLING.—An indictment for falsely representing an instrument of 
writing, in form a promissory note, to be a draft, and thereby ob- 
taining money for it, is not sufficient. ‘The indictment should disclose 
in what particular the instrument was defective. The name of the 
instrument, if valid, is immaterial. - 
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AppraL from the criminal court of Sherman, Grayson 
county. Tried below before the Hon. Silas Hare. 

F. M. Dyer was indicted, the charge being that he, fraud- 
ulently intending to swindle one John Bodine, did unlaw- 
fully, falsely, and fraudulently pretend to the said John 
Bodine that a certain writing obligatory, which he, the said 
F. M. Dyer, then and there fraudulently and falsely pre- 
tended to be a draft, and which said writing obligatory 
was in words and figures as follows: 

‘“‘SHerMan, Texas, Jan. 22, 1873. 

“One day after date, for value received, we promise to 
pay to the order of F. M. Dyer one hundred doilars. 

(Signed) “ G. VANWINKLE & Co. 
*¢ Per SLATER.” 

Was a good and genuine writing obligatory for the pay- 
ment of one hundred dollars, and which said writing ob- 
ligatory he, the said F. M. Dyer, then and there endorsed 
in blank by then and there writing his, the said F. M. 
Dyer’s, name across the back thereof; whereas in truth 
and in fact the writing obligatory aforesaid wag not a draft, 
as the defendant, F. M. Dyer, then and there well knew, 
nor was the said writing obligatory a geod and valid obli- 
gation for the payment of the sum of money therein men- 
tioned, or for the payment of any sum whatever, as the said 
defendant, F. M. Dyer, then and there well knew; by means 
of which said false and fraudulent pretenses, and by reason 
of the said John Bodine then and there believing said pre- 
tenses to be true, the said F. M. Dyer did then and there 
acquire from the said John Bodine the sum of five dollars 
in lawful paper money of the said United States of Amer- 
ica, with the intent theu and there to appropriate the same 
to the use of him, the said F. M. Dyer.” 

On motion of defendant the court quashed the indict- 
ment, and the State appealed. ' 


George Clark, Attorney General, for the State. 
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No brief for appellee. 


Devine, Assoctate Justice.—This case is presented by 
the State on appeal from the judgment of the criminal 
court of Sherman quashing the indictment. 

Appellee was indicted for “fraudulently intending to 
swindle one John Bodine” by falsely and fraudulently rep- 
resenting to Bodine that the following-described instru- 
ment of writing was a draft: 

‘*SHERMAN, Texas, January 22, 1874. 

“One day after date, for value received, we promise to 
pay to the order of F. M. Dyer one hundred dollars. 

‘“«G, VANWINKLE & Co., 
“Per SLATER.” 

The indictment further charged that defendant, knowing 
that the instrument was not a draft, and not a valid obli- 
gation for the payment of one hundred dollars, or for any 
sum, indorsed the same, and received from Bodine the 
sum of five dollars. 

We are unable, from the indictment, to discover in what 
the fraudulent representations consisted. It is not charged 
that the instrument was a forgery, and that fact known to 
defendant, or that he was in any way connected with it; 
neither is there anything beyond the general statement 
that defendant knew it was nota valid obligation. The 
indictment contains no averment that Slater was not au- 
thorized to sign the firm’s name; nothing toshow that the 
signature of the firm was obtained through Slater, or that 
he was induced to sign it by false representations; or that 
no such firm existed, and that defendant had knowledge of 
the same. The defendant was entitled to have the charge 
against him stated with sufficient fullness and clearness to 
apprise him of what he was called on to defend beyond the 
mere charge that he knew the written obligation was val- 
ueless. The charge that he represented it to be a draft is 
not, in our opinion, a fact of any importance. If the in- 




















Tne State v. THOMPSON. 





1874.] 





Opinion of the court. 





strument was a valid obligation against Vanwinkle & Co., 
it was good for the amount called for, and it is not a ma- 
terial fact whether. he called it a draft, a due bill, or “ writ- 
ten obligation.” It did not operate to the prejudice of 
Bodine. The indictment was liable to the principal objec- 
tions raised by defendant, and there was no error in the 
judgment, and it is affirmed. | 
AFFIRMED. 





Tue State v. Dave THOoMpPson. 


APPEAL—AGGRAVATED ASSAULT.—An appeal cannot be taken by 
the State from an order quashing an indictment as to the charge of 
aggravated assault, and while the case is still pending as to the charge 
of a simple assault. 


Appeal from Marion. Tried below before the Hon. 
James H. Rogers. 

Thompson was indicted, and the offense charged was, 
that on the 12th day of October, A. D. 1873, in the county 
and State aforesaid, one Dave Thompson did unlawfully, 
willfully, and by force of arms, make an assault upon the 
person of one Fred. Jefferson, and with a certain picce of 
steel, the same being then and there a deadly weapon, did 
strike him, the said Fred. Jefferson, with the intent to 
injure him.” 

ixceptions to the indictment, as to charge of aggravated 
assanlt, were sustained, and the District Attorney appealed. 


George Clark, Attorney General, for the State. 


Rueves, Associate Justice.—The judgment of the court 
recites that the defendant’s exceptions to the bill of indict- 
ment were sustained, as to. the offense of an aggravated as- 
sault, but no further; and that the District Attorney ex- 
cepted and gave notice of an appeal. There is no final 
judgment, and therefore no judgment from which tle ap- 
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peal can be prosecuted. It is still pending in the District 
Court, and until the final disposition of the case in that 
court, there is no ground for the appeal to this court. 
The bill is not quashed, nor is the defendant discharged 
by the action of the court. 

We see no reason why it should be held that the indict- 
ment does not charge an aggravated assault and battery, 
us the offense is charged to have been committed with a 
deadly weapon. (Art. 2150, Pas. Dig.) But because there 
is no final judgment, the appeal must be dismissed. 


DISMISSED. 





Tue Strate v. JAMes M. Maxey. 


1. SWINDLING—INDICTMENT.—An indictment for fraudulently selling 
mortgaged property is not defective because the administrators of 
the mortgagee are alleged to be the holders of the mortgage upon 
the property charged to have been disposed of. 

2. See indictment held sufficient for the offense of selling mortgaged 
property, as defined by statute. (Pas. Dig., arts. 2425, 2429.) 


APPEAL from Cass. Tried below before the Hon. James — 
Hf. Rogers. 


George W. Smith, for the State. 
Crawford ¢ Crawford, for appellee. 


Reeves, Assocrate Justice.—The indictment in this 
case, though inartificially drawn, is believed to charge sub- 
stantially the offense of selling mortgaged property, as de- 
fined by the statute. It charges, in substance, that the 
defendant, having executed a mortgage lien in writing to 
L. E. Watson on the property therein described, after- 
wards, at a time stated, sold and disposed of it to one 
Gardner, whose christian name was not known to the graud 


jury. 
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It is alleged that the act was done unlawfully and fraud- 
ulently, with the felonious intent to defraud the persons 
having the lien, averring that Watson was dead, and that 
his administrators held the lien, and which was alleged to 
be subsisting and unsatisfied. 

It is true the parties who are alleged in the indictment 
to have been defrauded were not the original holders of 
the mortgage, or the assignees of the original holders. 


The parties who are charged to have been defrauded are . 


the administrators of Watson, and upon the grant of letters 
of administration to them, they were entitled to the pos- 
session of the property for the purpose of administration. 

The objection that the title to the property was laid in 
the administrators and not in the heirs applies as well to 
the one as to the other, as both take by operation of law, 
and if the objection was available as a defense, though we 
think it is not, it would follow that the defendant could 
not be punished, if guilty, for a violation of the statute, 
because in the supposed case there would be no one to be 
defrauded if the mortgagee should die without having 
transferred the property. It might be said with equal 
force, if the position were well founded, that the lien itself 
was destroyed by the death of the mortgagee without hav- 
ing made a transfer of the property, a consequence which 
cannot be admitted if it be conceded that it was intended 
by the statute to inhibit the fraudulent sale of mortgaged 
property. The administrator’s possession carries with it 
such a right as eomes within the meaning of the statute, 
and the indictment may properly charge that the intent 
was to defraud the ‘administrators of the deceased mort- 
gagee. It was not necessary that the indictment should 
have averred that the property was liable to sale under 
execution, or its value. Whether the property was subject 
to sale or not under execution was not a material inquiry. 
The administrator’s right of possession was not inconsist- 
eut with the ultimate rights of the heirs, and the value 
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was not an element in the offense, as defined by the stat- 
ute. ; 

We are of opinion that the judgment quashing the in- 
dictment was erroneous, and the same is reversed. 


REVERSED AND REMANDED. 





Tue State v. JAMES Hays. 


ASSAULT—WHEN SUFFICIENTLY CHARGED.—The unlawful character 
of an assault need not be alleged in the indictment, nor need the 
intent to injure be stated, for this is inferred from the illegal act 
charged. 


AppraL from Rockwall. Tried below before the Hon. 
M. H. Bonner. 


George Clark, Attorney General, for the State. 


Devine, AssocratE Justice.—The question presented for 
consideration is the sufficiency of the indictment, which 
was set aside on defendant’s motion, the grounds of the 
motion being that the indictment failed to charge the as- 
sault as being unlawful, and that it did not charge that the 
assault was nade with the intent to injure the person upon 
whom it was committed. 

Every assault charged in an indictment is an unlawfal 
assault, and the intent to injure will be inferred from the 
illegal act charged. The act imports illegality on its face; 
and if there were circumstances that would show it to be 
lawful, it rests on the defendant to show them. (State v. 
Allen, 30 Tex., 59; State v. Lutterloh, 22 Tex.,214.) The 
same point was decided at the last Austin term. 

The court erred in sustaining the motion. The judg- 
ment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 
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VIcENTE VARAs V. THE STATE. 


1. INTENTION, PROOF OF, IN PROSECUTIONS FOR THEFT.—Whoere the ac- 
cused Claimed the property alleged to have been stolen, and there is 
any evidence tending to show that his claim might have been hon- 
estly made, it is his right to have the jury charged ‘*that if his inten- 
tion was not criminal or fraudulent, he is not guilty of theft.”’ 

2. TAKING UNDER MISTAKE.—In cases where the taking may have been 
done underan honest mistake, it is proper to give the defendant the 
benefit of a special instruction, submitting to the jury that they must 
be satisfied that the taking was not under such mistake before they 
convict. 


AppraL from Atascosa. Tried below before the Hon. 
John P. White. 

Vicente Varas was indicted for theft of “a black and 
white-spotted sow hog,” the property of Jesse L. Ragsdale. 

On the trial Ragsdale testified that about October 1, 1873, 
in Atascosa county, witness was returning home, and “ when: 
within six or seven hundred yards of my house [ heard my 
hogs making a noise off at one side of the road. I went to 
them and found the defendant with a black and white sow 
pig of mine in his arms, carrying it off * * Tasked 
the defendant what he was going to do with my pig, and 
told him to turn it loose. He refused to do it, saying, 
‘my hoggy.’ Defendant is a Mexican; does not speak Eng- 
lish plain.” Defendant seemed very much surprised when 
I first went up to him.” 

After several orders, and after threats of force, Varas let 
the pig loose, and invited witness to come to his ( Varas’) 
house and see if any other of witness’ hogs were there. 
Witness went and found three other of his hogs in the 
possession of accused. The hog was not marked; witness 
identified it by its flesh marks. 

Defendant proved that he bad owned a sow that had 
pigs around and following her of about same age, and run- 
ning in same range; that he bore a good character. 

The court charged the jury in general terms under the 
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statute, and refused the additional instruction asked by the 
defendant, viz: 

“The intent is the gist of the offense; and if you believe 
from the evidence that the defendant had no criminal in- 
tentions, you will acquit him.” 

The accused was convicted, and his punishment fixed at 
one year’s confinement in the penitentiary. The motion 
for new trial was overruled, and defendant appealed. 


No brief for appellant. 
George Clark, Attorney General, for the State. 


Goutp, Assocor1aTE Justice.—The defendant was charged 
with the theft of a hog, and under the evidence the real issue 
was not whether he took it, but whether he took it fraud- 
ulently or under an honest claim that it was his own. 
There was evidence that he claimed the hog, and there was 
_ some evidence tending to show that his claim might have 
been honestly made. The court in its charge gave the 
statutory definition of theft, but did not otherwise instruct 
the jury as to the distinction between theft and trespass. 
In behalf of defendant, the following instruction was asked 
and was refused: “The intent is the gist of the offense; 
and if you believe from the evidence that the defendant 
had no criminal intention, you will acquit him.” We 
‘think it was the right of defendant to have the jury in. 
structed substantially as asked; that is, told affirmatively, 
that if his intention was not criminal (or fraudulent) he 
was not guilty of theft. (Smith v. The State, 24 Tex., 549; 
Isaacs v. The State, 30 Tex., 450.) 

The abstract statement of the law, in the definition of 
theft, was not calculated to call the attention of the jury to 
the real issue under the evidence in a manuer so pointed 
and direct as to satisfy us that the defendant was not -pre- 
judiced by the refusal of the instruction asked. In cases 
where the taking may have been done under an honest 
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mistake, it is proper to give the defendant, if he asks it, 
the benefit of a special instruction, which will make it 
plain to the jury that they must be satisfied that the taking 
was not under such mistake before they. can find a verdict 
of guilty. e) | 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tuomas J. JOHNSON Vv. CATHARINE B. STALLCUP. 


JUDGMENT BY DEFAULT.—In a suit on note payable in gold, the value 
of which, in United States currency, is alleged in the petition, ne 
judgment by default can be rendered for an amount in currency.. 


Error from Anderson. Tried below before the Hon. 
A. J. Fowler. 


E.W. Bush, for plaintiff in error. 
T. T. Gammage, for defendant in error. 


Roberts, Cuter Justice.—In-this case the defendant in 
error suggests delay, and asks an aflirmance with damages. | 
There are a number of errors assigned, none of which 
are believed to be sufficiently sustained by the record to 

require a reversal of the judgment. 

As delay has been suggested, we are required to exam- 
ine the record to ascertain whether or not there is any 
substantial error in the proceedings, whether assigned or 
not. In doing so we find that the note sued on is given 
for two hundred dollars in gold, which, the petition al- 
leges, was at the time the note was due of the value of 
two hundred and twenty-four dollars in United States cur- 
reney, and the judgment was rendered by default for that 
amount and eight per cent. interest thereon. 

34 
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Although a default is an implied admission of all of the 
definite issuable facts well pleaded by the plaintiff in her 
petition, the fact of the value of gold in United States cur- 
rency was an immaterial fact in reference to the law of the 
case, and therefore could not be made the predicate of a 
recovery in the currency of the United States, which is 
the effect of the judgment in this case, and tu that extent 
it is erroneous. The judgment should have been rendered 
for the amount due at tie time of its rendition in gold, 
that being the special contract as to the currency in which 
it was to be paid, according to the express terms of the 
note. The judgment will therefore be reversed and re- 
formed, so as to conform to the special contract, by this 
court, at cost of defendant in error. 


REVERSED AND REFORMED. 





Lew Garrett v. Tue State. 


1. ACCOMPLICE.—See facts sufficiently corroborating the testimony of 
‘ an axecomplice. 


2. MURDER IN THE FIRST DEGREE.—Evidence held sufficient to war- 
rant a verdict for murder in first degree. 


AppgAL from San Augustine. Tried below before the 
Hon. R. 8. Walker. 


No counsel for appellant. 
George Clark, Attorney General, for the State. 


Gou.p, Associate Justice.—The appellant stands con- 
victed of the murder cf Henry Hunt in San Augustine 
county, in the month of March, 1874, and his punishment 
has been fixed at death. He has not been represented by 
counsel in this court, nor is there any bill of exceptions or 
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assignment of errors to aid us in performing the duty of ex- 
amining the record and passing on the legality of proceed- 
ings on which hangs the life of a fellow being. 

The evidence discloses that on Saturday night, March 
7th, of the current year, Henry Hunt was assassinated in 
his own house by some person who shot him from without 
and through the door of the house. There is an extreme 
meagerness of detail in the evidence in the record of the 
circumstances surrounding the deceased at the moment he 
was shot. It does not appear, however, that anything trans- 
pired in or about the house at the time of the killing 
throwing light on the question who was the murderer. 

Peter Nicholson testifies that on Saturday evening, being 
the day Hunt was killed, defendant told him “that Jim 
Lilly had promised to give him twenty-five dollars, and 
more, if he wanted it, to kill Mr. Hunt.” He also tes- 
tifies that on the next morning after the killing the de- 
fendant told him “that Mr. Hunt had robbed Lilly out 
of his house, had robbed Dick Gamble, and had robbed 
his son’s wife of her cotton; that his children were robbed, 
and his wife and himself were robbed, and he had put a 
stop to it. He said he had put one d—d old swindler out 
of the way, meaning the deceased, Henry Hunt.” This 
witness states, on cross-examination, that he was arrested 
on a charge of having something to do with the murder of 
Hunt, and that after he told what he knew about. it, he 
was turned loose, but not on condition that he would tell. 
He denies any complicity in the murder; but the court 
charged at length on the hypothesis that the jury might 
regard him as an accomplice. The Attorney General also 
assumes that he may, “for the purpose of the argument,” 
be so regarded; and in our own view, the proper disposi- 
tion of the case involves the question whether, regarding 
him as an accomplice, his evidence was sufliciently con- 
tradicted to justify the verdict. Art. 653 of the Criminal 
Code is as follows: ‘A conviction cannot be had on the 
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testimony of an accomplice, unless corroborated by other 
evidence tending to convict the defendant with the ‘offense 
committed; and the corroboration is not sufficient if it 
merely shows the commission of the offense.”” In order that 
it may be seen how far this witness is corroborated, we will 
proceed to state such portions of his evidence as are es- 
tablished by other proof, it being premised that the witness 
Nicholson, Amanda Garrett, and the defendant, each lived 
on Henry Hunt’s place, -at a distance of three or four hun- 
dred yards from Hunt’s house, and we may infer at no 
great distance from each other, defendant’s home being 
nearer to Hunt’s. He states, as other.evidence abund- 
antly establishes, that on the night of the killing there was 
a prayer meeting at witness’s house, at which were pres- 
ent, beside the witness and wife and defendant, Lew 
Garrett and wife, Jim Lilly, Henry Dodd, and Amanda 
Garrett; that the defendant, Garrett, left the meeting while 
it was in progress, leaving his hat behind him, and continued 
absent from one-half hour to an hour, during which time the 
gun was fired and the murder committed; that on being 
called three times by Eph. Johnson, who came from Hunt’s 
house after the killing, defendant answered at the third 
eall, from apparently about thirty steps from the house, in 
“a wind-broken voice,” or, as Amanda Garrett says, “ like 
he was out of breath, worried,” and again, ‘he didn’t 
answer as he usually does,” or as Henry Dodd, witness for 
defendant, says, “like some person that didn’t want to 
answer.” That the prayer meeting then broke up, and 
the parties started up to Hunt’s; that on some of the 
women sceming scared, and not wanting to go, (Amanda 
Garrett says it was she,) defendant said with an oath, “the 
one that shot Henry Hunt won’t shoot you,” or, as Amanda 
(Jarrett words it, “ they ain’t going to shoot any more.” 
Nicholson further states, that on Sunday evening after the 
killing, witness and defendant “came back together from 
digging the grave, and as we got near a little branch on the 
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road, he was talking to me about the killing of Mr. Hunt. 
Ile said there were so many witnesses that this act could 
not be proved on him. This was just as we reached the 
branch. Directly after we crossed the branch we saw Mr. 
Thacher and Mr. Tom Hunt sitting on the fence.” Hunt, 
a nephew of deceased, describes the same circumstance as 
follows: ‘“‘James Thacher and myself were sitting on the 
fence on the side of the road, about thirty steps from a 
small branch which crossed the road. Defendant rode 
into the branch a little in advance of Peter Nicholson, and 
turning towards Nicholson said: ‘By G—d, they can’t 
prove it on us. We’ve got too many witnesses. We got 
fifteen witnesses.’ I don’t think they had seen us at that 
time. They then discovered us, and said nothing further 
until they rode up to us, and defendant then said: ‘This 
is a d—d bad thing.’ No one replied, and then he said: 
‘There is no chance to try it on me, for everybody in this 
neighborhood knows I have no gun. I have had uncle 
Lewis’s gun, but I had done carried it home.’ Nothing 
further was said.” 

James Thacher testified to substantially the same con- 
versation, and says that at that time, so far as he knew, 
defendant had not been accused of the murder. 

The material parts of Nicholson’s testimony, in addition 
to those above stated, may be summed up as follows: 
That witness had two guns, one of which, an Enfield rifle, 
defendant had borrowed, but about a week before the 
killing had returned. That on Saturday morning of the 
killing he met defendant, who told him that he now had 
particular use for the gun, and would go and get it. That 
he did not see him get the gun, and did not notice about 
it until the next evening after the killing, and the gun 
was then in the house. That at the prayer meeting Lilly 
prayed and talked awhile and sung, and when he heard 
the gun fired and the“ecrying and hollering’at Hunt’s 
house, he tried to get Lilly to stop singing, but he sung 
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louder than ever—(Amanda Garrett says it seemed to her 
that Peter (the witness) and all of them sung louder.) 
That he then opened his door and went out and spoke to 
his dog, which was barking, and Lew Garrett then spoke 
and said: “This fool has been barking at me all night, 
and I’ve been standing right here.”” Eph. Johnson then 
came and called Lew three times, and at the third call Lew 
answered in a broken voice, as ‘stated above, being on a 
trail in the potato patch in the direction of Hunt's, about 
thirty steps. That Lilly said, “Come on, let’s go up 
und prove ourselves clear;”’ and as they went up said, 
‘Now, don’t you see that my words have come true that 
I told you all to-night?” That at the house, whilst the 
white people were in another room, Lilly walked up to 
the corpse, and looking at it said, “Here he lays, the 
d—dest old swindler that ever walked shoe-leather.”’ 

On cross-examination, this witness said that prayer meet- 
ing at his house was not unusual; that he didn’t know 
anything was going to happen that night; didn’t know 
what Lew was going to do; that he didn’t like Lew Gar- 
rett, because he thought he was a bad man; that he thought 
Lilly was a grand old villain, and that he had not told 
what he knew sooner because he was afraid defendant 
would kill him; that a week or so before Garrett got his 
gun the last time he was threatening to kill Davenport, a 
son-in-law of Lilly. ; 

Amanda Garrett proved that on the night of the killing, 
about half hour in the night, she saw Lilly and Eph. John- 
son and defendant at defendant’s house, and then heard 
Lilly talking about Mr. Hunt. He said that Mr. Hunt 
had cheated and swindled him out of his horses. At the 
prayer meeting, when Lilly came in he said, ‘* My friends, » 
Iam going to sing tu night, and it shall be long remem- 
bered and never forgotten.” After testifying about Gar- 
rett leaving the house, she says: ‘About an hour after 
Lew left the house, as near as I can guess, I heard a gun 
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fire in the direction of Mr. Hunt’s house. I said to Lew’s - 
wife: Listen, wasn’t that a gun? | She said, ‘No, it might 
be a tree.’ I then heard children hollering, and said to 
her: Listen, wasn’t that children hollering. She said, 
‘No, it’s dogs barking.’ I said, No, its children—listen; 
but they didn’t stop singing, and Lew’s wife said, ‘Sing 
on, brother Jim;’ and he raised the singing higher and 
louder, and they sung on till Ephraim came and called 
defendant.. As they went up to the house Lilly said: 
‘Now, my friends, this is the same thing we was talking 
about to-night, and you see how true it’s come.’ Lew 
replied, “Yes, that’s so; we were talking of this same 
thing. This witness testifies that during the singing 
Lilly stopped, and looking at defendant’s wife, asked, 
‘“Arn’t Lew come back yet?” Nicholson swears to the 
same question. 

Heury Dodd, for the defense, testifies that he was at 
the prayer meeting; heard the gun; but it did not appear 
to him that the singing was any louder at that time, or 
that there was any difference in the conduct of the per- 
sons there. He states that Garrett, after Lilly had prayed 
one prayer, left the meeting, leaving his hat under the 
bench, and that he did not see him again nntil after the 
gun fired, and further corroborates Nicholson as to where 
defendant was when Johnson called him, and says he an- 


999 


swered like some one who didn’t want to answer. He 
says that on their way to the house he was behind the 
others and heard nothing said. 

Eph. Johnson, for defense, was at Hunt’s when he was 
shot, and at Mrs. Hunt’s request went for a neighbor after 
the shooting, and in going went by Lew Garrett’s to tell 
him and the others to come up; that as he rode along the 
road, he called defendant three or four times before he 
answered; recognized him by his voice; thinks they were 
not singing at the meeting after he left Hunt’s. His evi- 


dence is not otherwise material, except as it shows that 
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Lilly was complaining that night of Hunt’s attaching his 
horses, and accusing him of cheating him. This was at 
Garrett’s house, but not in Garrett’s presence. 

It was in evidence that deceased had sued Lilly, and at 
different times had seized two of his horses; that Lilly ap- 
peared mad, and talked a great deal, and said: “ These 
Wallace horses (two of which deceased had levied on) have 
caused more trouble than all the horses in the county, and 
there will be somebody killed about them yet; mind what 
I say.” 

On the other hand, it was in evidence by a son of de- 
ceased that Lilly had been at Hunt’s house having a set- 
tlement that day, and they settled all their accounts, except 
a mortgage; that they seemed friendly, and a receipt given 
to Lilly on that day was in evidence; that his father told 
Lilly to come back next morning and they would settle 
the mortgage, and told him to put his horse up and go 
and stay all night with defendant. This witness also 
proved that defendant came to the house after his father 
was killed, and that it was proposed to him to go after 
witness’ brother, some seven miles. Defendant refused to 
go, but did go after the doctor about the same distance. 

It was proved by defendant that he remained about 
home as usual after Hunt was killed, and made no attempt 
to escape, and was arrested at home two or three days after 
the killing. 

Detendant’s wife testified that she was at the prayer meet- 
ing; heard the gun fire; did not notice any difference in 
the singing. Eph. Johnson came calling for Lew, and said 
Hunt was killed, and then they all went to Hunt’s house 
coolly and evenly, so far as she saw. Never heard her 
husband say he intended to hurt Mr. Hunt, and was sur- 
prised to hear of his being killed. Lilly’s wife testified 
that she never heard of any plot to kill Hunt. 

There was some evidence that during the war deceased 


had been engaged in hunting deserters, aud that he and 
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his company did some acts that created bad feelings at the 
time. Another witness says he thought these things were 
all reconciled. 

Richard Gamble was introduced by defendant, and 
proved that on the Saturday evening of the killing de- 
fendant came to see him at his house about building a’ 
turkey pen; that witness told him he did not have time. 
Had no other talk with him. Witness soon left, and left 
defendant sitting at his house. When he got back the sun 
was about one and a half hours high, and defendant was 
gone. 

On cross-examination this witness stated that he had 
previously made and sworn to a statement about the kill- 
ing, and that it was all a lie; that it was made whilst he 
was under arrest, &c., and that defendant did not make 
the statements that witness said he did in that sworn state- 
ment. The statement of facts then reads: ‘ The following 
is the statement referred to,” and sets out a copy of a paper 
purporting to be signed and sworn to by Gamble on March 
12, 1874, reciting the visit of defendant to his house on 
Saturday evening, his conversation about the turkey pen, 
but proceeding to detail other conversation with defendant, 
at the same time strongly implicating defendant, also stat- 
ing other and subsequent facts of the same nature, to the 
effect that defendant did the killing. 

A careful examination of the. evidence satisfies us that 
it justifies the verdict. The leading facts, that defendant 
absented himself from the prayer meeting at the time and 
in the way he did, leaving his hat behind, and remained 
absent until after the gun was fired, (this absence being 
wholly unaccounted for,) and that after the killing he is 
first seen in the direction where the killing was done, and 
apparently laboring under excitement, physical or mental, 
are well established by evidence other than that of Nichol- 
son, and in fact by the witness Dodd, introduced for the 
defense. . The coincidence of the time of his absence with 
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the time of the murder, coupled with the place where he 
is found, and his excitement or indisposition to answer, 
coupled also with the absence of any attempt by defendant 
to’explain any of these facts, sufficiently tends to connect 
defendant with the killing, to amount to a corroboration 
of Nicholson’s testimony. 

The conversation at the branch was established by two 
other witnesses, and also tends to show defendant’s guilt 
with force. There is no evidence of any other matter or 
charge to which the assertion “ they can’t prove it on us” 
might refer. The remark, “ we’ve got too many witnesses,” 
is intelligible as referring to those at the prayer meeting; 
and the further remark that it could not be laid on him or 
them shows that his mind was on the subject, although he 
had not, it appears, then been accused of the murder. It is 
true that this conversatiou contains no direct admission of 
guilt. It seems, however, more reasonable to regard it as 
a conference between two actually guilty, than to interpret 
it on the supposition that two innocent parties not accused 
of the crime were estimating their means of defending 
themselves against a charge not then made. And in this 
connection defendant’s reply to Lilly, as they went to 
the house from the prayer meeting, “ Yes, that is so; we 
were talking of this same thing,” 
cance. - . 

These facts, established by other witnesses than Nich- 
olson, sufficiently corroborate his statements to justify the 
jury in giving credit to his testimony, and in connection 
with that testimony justify the verdict. If Nicholson is 
to be believed, defendant is guilty. The jury were prop- 
erly instructed as to the necessity of corroboration, and 
cautioned to weigh carefully the evidence of an accom- 
plice, especially as to admissions by defendant. They 
have found a verdict of guilty, and that verdict has re- 
‘ceived the approval of the court below. Whilst we think 
that this case illustrates the wisdom of the rule requiring 


isnot without signifi- 
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accomplices to be corroborated, and can but feel how 
unsatisfactory would be the unsupported testimony of 
Nicholson, whether he was an accomplice or not, looking 
at all the evidence, we have had but little difficulty in 
arriving at the conclusion that the verdict is right and 
must stand. 

The question remains, has any error been committed 
in the charge or the rulings of the court. The charge 
was full and clear. It was not objected to by defendant, 
and in our opinion gave him the full benefit of the law. 
No charges appear to have been asked by defendant, nor 
was any ruling of the court excepted to. Under the set- 
tled rule that objections to the admissibility of evidence 
will not be considered in this court which were not made 
in the court below, we might decline to notice any ques- 
tions of that nature suggested in defendant’s motion for 
new trial, or from an examination of the record. The 
motion for new trial sets forth that evidence of conversa- 
tions and acts of others, to which defendant was not a 
party, and not in his presence, was erroneously admitted, 
and specification is made of proof of what occurred at the 
prayer meeting after defendant left the same. It is be- 
lieved that what occurred at the prayer meeting is so 
closely connected with the facts attending the killing, that 
no part of it could well have been excluded, especially in 
view of the fact that the case, apart from the admissions 
of defendant, is one of circumstantial testimony. Proof 
of what Lilly said and did there and at other times is 
admissible as tending to show his connection with the 
murder. It must be borne in mind that, according to 
defendant’s statements, as proved by Nicholson, he and 
Lilly were acting in concert. Proof tending to establish 
Lilly’s guilt goes to strengthen the evidence of Nichol- 
son, and at the same time to strengthen the circumstan- 
tial evidence giving probability to the supposition that 
defendant absented himself and committed the act, relying 
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on his accomplice or accomplices at the prayer meeting 
to prove him clear. 

As to the admission of the affidavit of Gamble, this ques- 
tion 18 not made even in the motion for new trial. From 
the manner in which it. is introduced in the statement of 
facts, we think it doubtful whether it was really used in 
evidence as therein presented, and, under these cireum- 
stances, we do not feel justified in treating the question 
as properly before us. 

In the discharge of duty it only remains for us to order 
that the judgment below be affirmed, and it is so ordered. 


AFFIRMED. 





Matruew Woop v. GEORGE AND Burk YARBROUGH. 


1. PARTIES—PRACTICE IN SUPREME CouRT.—A writ of error will only 
issue at the instance of a party to the suit, or of one whose privity 
of estate, title, or interest appears from the record in the court below, 
or who may be the legal representative of such party. 

2. Smith v. Gerlach, 2 Tex., 424, approved. 

3. SUPREME COURT —JURISDICTION.—The jurisdiction of a Supreme 
Court canhot be extended to the determination of matters of fact 
upon which the rights of the parties and not the power or ability of 
of the court to exercise its appellate jurisdiction may depend. 


Error from Smith. Tried below before the Hon. Z. 
Norton. 

November 2, 1861, George Yarbrough instituted suit by 
attachment against Hugh Yarbrough,a non-resident. The 
attachment was levied on a tract of land on November 2, 
1861, and on same day the sheriff levied on same tract two 
executions issuing from a justice’s court. 

Under these executions the sheriff made sale of the land 
on December 4, 1861, at which sale M. Wood was the pur- 
chaser, at $1,963. On that day Wood executed an obliga- 
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tion to the plaintiff in attachment, George Yarbrough, to 
pay to his order the balance of said sum, (bid by him, 
$1,963,) with ten per cent. interest, “after paying all legal 
debts or judgments against Hugh Yarbroug\ for which his 
land was sold.” 

On January 19, 1866, judgment was rendered on the 
attachment suit for $858.95 and costs. 

September 20, 1870, one Burk Yarbrough filed a motion 
setting out the facts appearing in the record, the attach- 


‘ment, levy, service by publication, the judgment final by 


default, that ‘the clerk of the District Court failed to enter 
the same correctly upon the minutes of the said court, but 
entered the same informally;” that on 25th January, 
1867, the plaintiff, for value, transferred the judgment to 
said Burk Yarbrough, and asking, upon notice by publica- 
tion, that the judgment be amended, Xe. 

Publication was made of the notice, and March 31, 
1870, judgment nune pro tunc was entered for $858.95 and 
costs, with an order of sale directing the sale of the land 
upon which the attachment was levied. 

March 15, 1873, M. Wood filed his petition for writ of 
error, setting out a history of the case, of his purchase of 
the land, his payment of certain debts of the defendant, 
which were to be allowed and were justly credits; his in-. 
terest in the land; fraudulent combination between George 
and Burk Yarbrough; that the correction of the judgment 
so as to order the sale of tne land affected his interests and 
was made without notice to him, and other equitable de- 
fenses to the original judgment as against the land ordered 
to be sold. 

Appellees, George and Burk Yarbrough, moved to dis- 
miss the writ of error— 

(1,) Because the plaintiff in error was not a party to the 
suit below, nor in privity with any party thereto, nor af- 
fected by the judgment sought.to be revised; (2,) because 
the writ was not sued out within two years from the date 
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of the judgment; and (3,) for want of assignment of 
errors. 


F. M. Hays, for plaintiff in error. 


John L. Henry and Stephen Reaves, for defendants in 
error. 


Moore, Assocrate Justice.—The writ of error in this 
case is certainly without precedent, and has not the slight- 
est foundation either on principle or authority for its sup- 
port. 

Wood, at whose instance the writ of error was issued 
and in whose name it is prosecuted, was not a party to or 
the representative of either of the parties to the suit which 
he seeks to bring to this court by the writ. And so far as 
can be seen from the transcript of the record returned with 
the writ, he has no interest therein or privity with the 
parties thereto. It was decided by this court, as long ago 





never been since questioned, “that this writ can only 
issue at the instance of a party to the suit, or of one 
whose privity of estate, title. or interest appears from the 
record of the cause in the court below, or who may be 
the legal representative of such party.” The rule thus 
announced is, indeed, an elementary principle, which has 
come down to us from the earliest days of the common 
law. (Townsend v. Davis, 1 Kelly, 495; Clayton v. Beedle, 
1 Barb., 11; Watson v. Willard, 9 Penn. St., 89; Green 
v. Watkins, 6 Wheat., 260; Tidd’s Prac., 1134, et seg.; 3 
Bac. Abr., 330.) 

If the facts alleged in the petition for the writ of error, 
upon which Wood relies to show his right to prosecute the 
writ, and to be relieved by the reversal of the judgment, 
entitle him to relief, most certainly he must seek his relief 
in a court of original jurisdiction. None of these facts are 
shown by the record, and none of them belong in any 

















1874. | Carr v. Tue Srare. 543 





Syllabus. 





manner to it. They may be denied by the opposite par- 
ties. If so, they unquestionably would be entitled to a trial 
upon them before a jury. For this court to consider or 
pass upon the matters alleged in the petition would be in 
plain violation of the Constitution, by which, in respect to 
rights such as here presented, it is unquestionably re- 
stricted to “appellate jurisdiction only.’ (Const., Art. V, 
sec. 3.) Certainly by no rule of interpretation, how- 
ever liberal, can the last clause of this section of the Con- 
stitution, giving to this court “power to ascertain such 
matters of fact as may be necessary to the proper exercise 
of its jurisdiction,” be so tortured as to authorize it to take 
original jurisdiction and determine controverted matters 
of fact, upon which the rights of the parties and not the 
power or ability of the court to exercise its appellate juris- 
diction may depend. 
The motion to dismiss the writ of error is sustained. 


DISMISSED. 





Joe Carr v. Tue State. 


1. ASSAULT WITH INTENT TO MURDER.—See facts held sufficient, and 
such as not to require the court to instruct the jury as to aggrava- 
ted and simple assault. 

2. EVIDENCE OF FORMER QUARRELS between the parties may be ad- 
mitte:| to show the state of mind of the accused at the time of the 
offense. 

3. INSTRUCTIONS.—On a trial for assault with intent to murder, it is 
sufficient that the court give the law applicable to the facts consid- 
sidered with reference to the accusation, unless other instructions be 
asked. Nor will a verbal charge as to the lower grades of offense 
charged in the indictment be ground of reversal, unless excepted 
to at the trial. f 

4, INDICTMENT.—An indictment for shooting includes an attempt to 
shoot ; and under such indictment evidence of shooting at the in- 
jureil party is admissible. 
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ApprEAL from Red River. Tried below before the Hon. 
John C. Easton. 


Clark § Todd and Wright, for appellant. 
Geo. W. Smith, for the State. 


Roserts, Cuter Justice.—The evidence shows that the 
defendant, armed with two pistols, placed himself ina po-— 
sition where Johu Dickson passed him in going to his din- 
ner from his blacksmith shop to his house, and called him 
to an account by asking him questions about a difficulty 
that they had had on the day previously. Dickson was in 
his ‘‘shirt sleeves,” and unarmed. Carr pressed the mat- 
ter, and Dickson explained, acknowledged himself sorry 
if he had hit him the day before harder than he thought 
he had, proposed to drop it, and started towards home. 
The defendant, still not satisfied, uttered a harsh expres- 
sion towards Dickson, (which need not be here repeated,) 
and, as Dickson swears, put his hand on his pistol. Dick- 
son stoops down, picks up a brick-bat, and, as he raises up, 
throws it at defendant, and defendant shoots at Dickson at 
or near the same time. Dickson rushes upon Carr, seizes 
his pistol, and in doing so gets his thumb mashed between 
the hammer and tube, showing a second effort to shoot on 
the part of Carr. Dickson wrenches the pistol from Carr’s 
hand, and he immediately draws another pistol, which is 
taken from him by Ike Jones, who was then working with 
and was walking in company with Dickson to their din- 
ner, aud who in his evidence confirms substantially Dick- 
son’s statement as to the difficulty. Carr being thus dis- 
armed, the matter ended. Another witness, who was forty 
yards distant, stated that he saw Dickson get the brick-bat 
and throw it at Carr, who, dodging it, put his hand to his 
side, drew his pistol, and shot at Dickson. Hesays he was 
looking at Dickson, and did not see what Carr was doing 
until Dickson threw the brick-bat. Another witness, who 
was at some distance, says that the throwing of the brick- 
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bat and the firing of the pistol were about the same time. 
Dickson himself says that his throwing the brick-bat at Carr 
made him miss hisaim. From all this evidence taken to- 
‘gether it is evident that Carr deliberately put himself in 
position to bring on and then did provoke the difficulty, 
and that he either put his hand to his side to get his pistol 
before Dickson stooped to get the brick-bat, aud was en- 
gaged in cocking it before he was thrown at, or that he had 
it cocked previously, and only delayed its use until he 
could provoke Dickson to do some act that would, as 
he supposed, excuse his drawing the cocked pistol and 
shooting him. In either event the jury was justified in the 
conclusion that he was guilty of an assault with intent to 
murder. We do not think, therefore, that the verdict of 
the jury was contrary to the law and the evidence, which 
was the first ground of the motion of defendant for a new 
trial after he was tried and found guilty. 

The other grounds of the motion for a new trial may be 
arranged under three heads: First, that the court erred in ° 
admitting the evidence, over the objection of the defend- 
ant, of the difficulty that occurred between the same parties 
the preceding day. In this we think the judge ruled cor- 
rectly, for the reason which he gives in the bill of excep- 
tions, ‘‘ to show the state of the prisoner’s mind.’’ Second, 
that “‘ the court misdirected the jury as to the law.”’ 

The court snbstantially charged the law of the case, as 
-applicable to the facts in evidence, considered in reference 
to the charge embraced in the indictment of an assault 
with intent to murder, and told the jury, in conclusion, 
if they had a reasonable doubt of the defendant’s guilt, to 
acquit him. This much the code required him to do, it 
being a case of felony. (Pas. Dig., art. 2059.) 

And this was sufficient, unless there was evidence tend- 
ing to establish and from which the jury might have con- 
cluded the offense to be a lower grade than that of an 


assault with intent to murder, as an aggravated or a simple 
35 
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assault, in which event it was incumbent on the court, in a 
case of felony especially, to instruct the jury upon the diff- 
ferent grades of assault, so as to leave the jury free to find 
the defendant guilty of either, according to their conviction 
of the truth as established by the evidence. We cannot 
say that the evidence presented any such double aspect in 
this case, so as to make a failure to charge specially on: 
the minor grade of assault included in the indictment 
error on the part of the court, when none such were asked 
by the defendant on the trial. 

The court, however, did instruct the jury that they 
might find the defendant guilty of an aggravated or simple 
ussault, and, as he states in his charge, read to the jury the 
law relating thereto from “our Criminal Code.” This 
reading of the law to the jury from the code may be re- 
garded as a verbal charge, and, if so regarded, it, within 
itself, might have been ground of error under the positive 
inhibition of the code, if, as required by the code, it had 
been excepted to by the defendant at the time. (Pas. Dig., 
arts. 83064, 8067.) However improper this was in view of 
the article of the Code of Criminal Procedure, which says 
that ‘*no verbal charge shall be given in any case whatever, 
except in cases of misdemeanor, and then only by consent 
of the parties,” (art. 3064,) it is not often made a ground 
of error, unless excepted to at the time, (art. 3067;) and, 
considered in reference to'this case, we cannot see how it 
can be held to be a “misdirection to the jury as to the 
law” by the court. For if it had been written in the 
charge as read from the code, it would not have prejudiced 
the defendant, and, as before shown, if it had been entirely 
omitted in the charge, not being requested by the defend- 
ant, it would not have been error under the facts of this 
case. 

The last ground of the motion for new trial was in sub- 
stance that the fucts proved were not responsive and cor- 
respondent to the facts charged in the indictment. The 
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indictment in effect charges the defendant with having 
shot John Dickson with a pistol, with intent to murder 
him. The word “assault” is not in the indictment. The 
evidence shows beyond a question that Carr shot at Dick- 
son and missed him. This raises the question, Does the 
proof sustain the allegations in the indictment, so far as it 
is necessary to make the conviction legal? 

Search has been made in vain in the books of forms for 
such an indictment for the offense attempted to be charged. 
There is nothing found in our Code of Criminal Procedure 
which seems to require its adoption in this or any other 
like case. We have failed to discover any peculiarity in 
the facts of this case to force the pleader into an experi- 
mental innovation upon well-established forms. In the 
absence of all precedents, the question must be solved on 
first principles. We find it laid down anciently, and not 
contradicted by any modern authority, that every battery 
includes an assault. (3 Chit. Cr. Law, note, p. 831, refer- 
ring to Terms de la Ley Battery and Com. Dig. Battery.) 
In a case where an assault was charged, proof of a battery 
was held to include the assault. (19 Eng. Com. L., 4 Car. 
& Payne, N. P., marg. p. 239.) Therefore the act of shoot- 
ing Dixon, as alleged, includes the act of assaulting him, 
as proved. 

Notwithstanding the proceedings may not be altogether 
so formal and regular as the facts of the case are plain, we 
find no substantial error which requires a reversal of the 
conviction. 

JUDGMENT AFFIRMED. | 
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Tue Strate v. James A. SHULT. 


1. INDICTMENT FOR PLAYING AT CARDS.—Indictment for playing ‘‘a 
game of cards”’ held a sufficient allegation of playing ‘‘a game with 
eards.”’ 

2. An indictment against a single party for playing at a game with cards 
need not aver that the accused played with any other party. 


AppeaL from Marion. Tried below before the Hon. 
James H. Rogers. 

James A. Shult was indicted for playing “at a certain 
game of cards at a public house, to wit, in a room situ- 
ated over and attached to the storehouse of Sebolds & 
Floyd, in the city of Jefferson, in said county, the said 
room being then and there a gaming house.”’ 

The indictment being quashed, the State appealed. 


G. W. Smith, for the State. 
Mason ¢ Campbell, for appellee. 


Moore, Associate Justice.—The objection that the in- 
dictment charges appellee with playing ‘a game of cards” 
instead of “a game with cards,” presents a question of 
yrammatical accuracy rather than one of law entitled to 
serious consideration. Words or phrases such as these 
“are to be taken and construed in the sense in which they 
are understood in common language, taking into consid- 
eration the context and subject matter relative to which 
they are employed.” (Criminal Code, sec. 28.) Doing 
this there certainly can be no doubt as to the meaning of 
the words used in the indictment. Nor, indeed, is a simi- 
lar use of them without judicial precedent. (The State 
v. Mansker, 36 Tex., 365; Johnson v. The State, 36 Tex., 
198.) , 

The second objection to the indictment is equally un- 
tenable. It has been held by this court, when an indict- 
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ment charges two or more persons with playing at a game 
with cards, it should also charge that they played with 
each other or some other person. (State r. Roderica, 35 
Tex., 507; Galbreath v. State, 36 Tex., 201; Herron »v. 
The State, 36 Tex., 285.) 

This seems to be upon the ground that separate and dis- 
tinct misdemeanors by different parties, if of the same char- 
acter, may be joined in one indictment ; but if this is done, it 
should so appear from the indictment. (Lewellen v. The 
State, 18 Tex., 538; Parker v. The State, 26 Tex., 204.) 
But when the indictment is against a single party for the 
offense charged in this case, it has been expressly decided 
that it is not necessary to allege that the defendant played 
with any one. (Johnson v. The State, 36 Tex., 198; Smith 
v. The State, 35 Tex., 500.) 

For the error of the court in sustaining the exceptions 
to the indictment the judgment is reversed. 


REVERSED. 





T. H. Turner et av. v. THe Stare. 


1. BAIL BOND—DESCRIPTION OF OFFENSE.—In a bail bond the 
offense is sufficiently named if it be indicated by the definite name 
of the offense or by direct statement of the matters and things with 
which the defendant is charged. 

2..A bail bond requiring that defendant appear to answer the charge 
that he had *“*eut and stabbed Lafayette Hightower, with intent to 
kill and murder him,”’ sufliciently indicates the offense. 

3. FAILING TO INDORSE FILE MARK ON BAIL BOND.—The omission 
of the district clerk to indorse the mark upon a bail bond duly re- 
turned to his office does not affect the liability of the obligors in 
the bond. 


ApprAL from Titus. Tried below before the Hon. M. 
L. Crawford. 

This is an appeal from a final judgment against Turner 
and others, sureties of James Daffern, obligors in a bail 
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bond approved by a deputy sheriff, requiring Daffern ‘‘ to 
answer the State of Texas on a charge against him by com- 
plaint_ before Rufus Mann, justice of the peace, wherein 
the said James Daffern is charged that on the 23d day of 
November, 1872, did in said county cut and stab Lafayette 
Hightower, with intent to kill and murder him, the said 
Hightower.” 

The bond was otherwise good. It was, however, not 
marked filed in the District Court. 

To the judgment nisi the defendants answered: 

(1,) The bond upon which the judgment was rendered 
was vague and uncertain; (2,) because it was not a filed 
paper; (3,) because it does not.show upon its face that 
the sheriff had any authority to require a bond; (4,) it 
did not charge that any person had committed any offense; 
(5,) because there is no such offense known to the laws of 
Texas as to “cut” and “stab with intent to kill and murder.” 

The judgment nisi was made final, and the sureties ap- 
pealed. 


No brief for appellants. 
George Clark, Attorney General, for the State. 


Moorg, Assocrate Jusrice.—The only objection to the 
bail bond upon which the judgment was taken which we 
deem it essential to notice is that ‘‘there is no such offense 
known to the laws of the State of Texas as to “ cut”’ and 
“stab with intent to kill and murder.” This objection 
is based, no doubt, upon the supposition that the bond is 
defective for want of the third of the essential requisités of 
a bail bond, as presented in the Code of Criminal Proce- 
dure, which is, “ that the offense of which the defendant 
is accused be distinctly named in the bond, and that it 
appear therefrom that he is accused of some offense against 
the laws of the State of Texas.” (Pas. Dig., art. 2732.) 

Unquestionably it would be sufficient, if the bond named 
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the offense with which the principal obligor was charged, 
if the offense so named is one against the laws of the State. 
But it would certainly be a much too technical construc- 
tion, which would lead to the conclusion that it is an es- 
sential requisite of every bail bond that the offense or 
specific violation of law for which the party is held to 
answer must be called in the bond by some definite name. 

The statute prescribing the requisites for a sufficient 
bail bond was framed for the purpose of securing matters 
of substance in such bonds rather than those of form. And 
it would certainly be to stick in the bark and to lose sight 
of the spirit and object of the law, to hold,if the bond dis- 
close the essential requirements of a valid indictment by a 
statement of the matter or thing wherewith the defendant 
was charged, that it was insufficient because the name of 
the offense with which he was so charged was not also 
stated. If the charge against the accused is known, and 
can be designated by a distinctive name, it is sufficient to 
do this. But the bond is not invalid if more than this is 
done, and it can be told, not by a name by which the alleged 
offense is called in the boud, but by the positive and direct 
statement of the matters and things with which the defend- 
ant is charged, that he is held to answer for an offense 
against the laws of the State. If this is the fact it cannot 
be said, on an inspection of the bond, that it does not appear 
therefrom that the principal obligor is not charged with 
an offense. The name of such offense being judicially 
known to the court, it cannot be supposed that the failure 
of the ministerial officer, by whom such bonds are mostly 
taken to designate the offense by its distinctive name, can 
avoid it. Such an interpretation would unnecessarily em- 
barrass the administration of the criminal law of the State 
and enable criminals to avoid its just penalties. 

It is true, to “cut and stab with intent to kill and mur- 
der,” is not the distinctive name of an offense. These 
words, however, were evidently not used in the bond as 


























552 | Tue Strate v. Case. [Tyler Term, 





Statement of the case. 





the name of an offense, but to indicate or state the acts 
alleged to have been done by the principal obligor, for 
which he was held to answer. Its language cannot be tor- 
tured into any other construction. Its obvious meaning is 
that he shall appear at the time and place mentioned, to 
answer to a charge against him, made by complaint before 
a justice of the peace, that he had cut and stabbed Lafay- 
ette Hightower with intent to kill and murder him. If 
guilty of these acts, he has certainly committed an offense. 
And it cannot be denied that it appears from the bond 
that he is accused of an offense against the laws of the 
State. 

The other objections to the bond do not suggest any 
matter or thing indicated in the statute as essential to its 
validity. If any of the matters referred to in them could 
be urged by appellees as defences in.this action, it would 
be by answer setting up such facts, and not by way of ex- 
ceptions to the bond. 

The court recognized and treated the bond as properly 
returned by the officer who took it, and if the clerk failed 
to enter upon it the file endorsement, as was his duty, this 
does not affect the validity of the judgment of forfeiture 
based upon it. (Knight v. Holloman, 6 Tex., 153; Holman 
v. Chevaillier, 14 Tex., 337.) 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 





Tue Strate v. Lewis Cass. 


AGGRAVATED ASSAULT.—An indictment charging that accused ‘* went 
into the residence of Henry Goodman, and did then and there as- 
sault, strike, and beat,’’ is insufficient, save for simple assault and 
battery, for want of the averment that Goodman had a family. 


AppgAL from Smith. Tried below before the Hon. M. 


H. Bonner. 
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Lewis Case was indicted, the charge being that he “did 
then and there go into the house of Henry Goodman, the 
same being then and there the private residence of the 
said Henry Goodman, and did then and there assault, 
strike, and beat the said Henry Goodman with intent to 
injure.” 

Exceptions to the indictment were sustained, and the 
District Attorney appealed. 


George Clark, Attorney General, for the State. 


Moore, AssocraTE Justice.—The indictment in this case 
is clearly insufficient to charge appellee with an aggravated 
assault and battery, if that was its purpose. The statute 
enumerates nine classes of circumstances under which the 
commission of an assault and battery becomes aggravated. 
The fourth of these is, where one “ goes into the house of a 
private family and is there guilty of an assault and battery.” 
(Pas. Dig., art. 2150.) But this is not the charge made in 
the indictment in this case. It is that appellee went into 
the private residence of Henry Goodman, and did then and 
there assault, strike, and beat, &c. It certainly cannot be 
said that “ the private residence of a person”’ not alleged 
to have a family is synonymous with ‘the house of a pri- 


vate family.” An assault committed in the house of a. 


private family becomes aggravated, uot simply by reason of 
the intrusion into the domicile of the party assaulted, but, 
if the offense is in the residence of a family, the proba- 
bility that it will be committed in the presence of the 
family, occasioning thereby not only alarm and terror to 
the family, but additional shame and mortification or in- 
dignation to the party assaulted, by reason of the time and 
circumstances under which it is made. 

But if the indictment is insufficient to hold appellee to 
answer to a charge for au aggravated assault and battery, 
it is unquestionably good as an indictment for a common 
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assault. (State v. Allen, 30 Tex., 59.) The motion to 
quash should, therefore, have been sustained only in so far 
as it was sought by the indictment to charge appellee 
with an. aggravated assault. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





J.J. Davis v. JESSE CALHOUN. 


1. PRACTICE IN SUPREME CouRT.—Ii absence of bill of exceptions the 
refusal of a continuance will not be revised. 

2. Nor, in absence of statement of facts, will the charge of the court be 
revised, unless from the pleadings such charge necessarily was erro- 
neous. 

3. SEQUESTRATON—J UDGMENT.—In a suit for specific property seized 
by sequestration and replevied by the defendant, it is ot error that 
the judgment was rendered for the value of the property against 
the defendant and his sureties, with privilege to the defendant to 
discharge the judgment by a surrender of the property. 


Error from Anderson. Tried below before the Hon. 
John G. Scott. 

Jesse Calhoun brought suit for the recovery of specific 
property, to wit, mill, engine, boiler, &., purchased by 
Calhoun at sheriff’s sale on judgment and execution against 
Davis, and valued at $1,000. Petition was tiled July 1, 
1872, and at the same time a writ of sequestration was ob- 
tained sequestering the property, and plaintiff asked judg- 
ment for damages and costs. The property was replevied 
by Davis with securities on replevin bond. 

The charge of the court to the jury was in substance 
that if the evidence shows plaintiff bought the mill, &c., at 
sheriff’s sale, as alleged, then he was entitled to a verdict 
for the amount of the value of the mill, &&. The jury 
found for the plaintiff, and assessed the value of the mill, 
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engine, &c., at $1,000. The decree of the court, rendered 
December 16, 1872, was that plaintiff, Calhoun,‘* ecover of 
defendant, Davis, and his sureties on replevy bond, the sum 
of $1,000, as found by the jury, which may be discharged 
by the delivery to the plaintiff the property sued for, mill, 
engine, &c., as they were bound to do by their said bond, 
for which said sum and costs execution do issue.” 

An application for continuance appears in the transcript, 
but no action thereon is shown by bill of exceptions. 

A motion by defendant for new trial was overruled. 

No statement of facts or bills of exceptions appear. 

Davis prosecuted his writ of error, and the assignment 
of errors sufficiently appears in the opinion. 


R. McClure, tor plaintiff in error, cited Love v. Wyatt, 
19 Tex., 316; 16 Tex., 406; Hall v. Layton, 10 Tex., 59; 
1 Chitty on PI., 121; Robbins v. Walters, 2 Tex., 130; 
Cheatham v. Riddle, 8 Tex., 162; Horton v. Reynolds, 8 
Tex., 284; Cloud v. Smith, 1 Tex.,618; Herrington v. Hol- 
man, 25 Tex. Supp., 259. | 


Word ¢ Word, for defendant in error. 


GouLp, AssocraTE Justice.—In the absence of a bill of 
exceptions, the overruling of an application for continu- 
ance will uot be revised. (Campion v. Angier, 16 Tex., 
93; Johnson v. Brown, 25 Tex. Supp., 126.) So, there 
being no statement of facts, the charge of the court, unless 
it appear from the pleadings that it was necessarily erro- 
neous, will furnish no ground for reversal. (Bast v. Alford, 
22 Tex., 399; Fulgham v Bendy, 22 Tex., 64.) 

These rules, and the further rule that errors not assigned 
are considered to be waived, are sufficient to dispose of all 
the points presented in this case, with one exception. It 
is objected, and specified in the petition for writ of error, 
which is made to serve as an assignment of.errors, that the 
judgment is not authorized by the pleadings, and does not 
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follow the statute, because it does not adjudge the property 
to the plaintiff, and in the event of failure to deliver, order 
execution for the value against defendant and sureties. The 
judgment is rendered against defendant and his sureties 
in his replevy bond for the value of the property seques- 
tered and replevied, and then provides that the same may 
be discharged by the delivery of the property. The plain- 
tiff, and perhaps the sureties of defendant, might complain 
of this judgment, but we do not see any error in it preja- 
dicial to the defendant. As to the pleadings, we think the 
prayer for a writ of sequestration and for damages sufli- 
cient to support the judgment, which the statute itself re- 
quires to be entered up on the replevy bond, in case the 
suit is decided against defendant. (Pas. Dig., art. 5100.) 
The judgment is affirmed. 
AFFIRMED. 





JAMES WAKEFIELD V. THE STATE. 


1, SEPARATION OF JURY IN FELONY CASES.—That a juror separated 
from the others, without permission of the court, and unaccompanied 
by an officer, is not of itself sufficient grounds for new trial, it not 
appearing that such separation had any effect on the fairness of the 
trial. 

2. ''HEFT FROM A HOUSE, when by a domestic or other inhabitant of 
the house, is punishable as simple theft. See evidence rendering a 
charge on simple theft unnecessary. 

3. See facts constituting the offense of theft from a house. 


Appeal from Bexar. Tried below before the Hon. J. 
A. Ware. 


No brief for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Assocratr Justice.—One of the grounds of the 
motion for a uew trial in this case:is that a member of the 
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jury separated from his fellows during their deliberations, 
unaccompanied by an officer. -The code provides that 
‘after a jury has been sworn and impaneled to try any 
case of felony, they shall not be permitted to separate un- 
til they have returned a verdict, unless by permission of the 
court, with the consent of the District Attorney and the 

defendant, and in charge of.an oflicer.”” (Art. 3070.) It is 
not pretended that the juror conversed with any person in 
regard to the case, or that the defendant has not received 
i fair and impartial trial because of any misconduct of the 
jury. The juror may have been guilty of misconduct, but 
it isnot shown that it has had any influence on the fairness 
of the trial, and that the discretion of the court was not 
properly exercised in overruling that ground of the mo- 
tion. (Jack v. The State, 26 Tex.,4; Johnson v. The State, 
27 Tex., 770, and Jenkins». The State, decided at Austin 
during the last term, not published.) 

Another ground of the motion for a new trial is that the 
verdict of the jury is contrary to the law and the evidence. 
The court charged the jury that they could not convict the 
defendant, if it was proved to their satisfaction that he was, 
at the time of the theft, an inmate of the house, with the 
right of entering the same as such inmate. They were 
further instructed, if they found the defendant guilty, to 
assess his punishment at confinement in the penitentiary 
for a term of years not less than two nor more than seven, 
that being the punishment for theft from a house, when 
the punishment does not come within the definition of 
burglary. The jury found the defendant guilty as charged 
in the indictment, and in effect that he was not an inmate 
of the house at the time of the theft, and assessed his pun- 
ishment at three years’ confinement in the penitentiary. 
The code provides that ‘an entry into a house for the 
purpose of committing theft, unless the same is effected by 
actual breaking, is not burglary, when the same is done by 
a domestic servant or other inhabitant of such house; anda 
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theft committed by such person, after entering a house, is 
only punishable as a simple theft.” (Art 2372, Pas. Dig.) 

‘* Domestics,” as defined by Bouvier, in his Law Diction- 
ary, are “those who reside in the same house with the mas- 
ter they serve: the term does not extend to workmen and 
laborers employed out of doors.” By Webster, a domes- 
tic is “a servant or hired laborer residing with a family,” 
and he defines an inhabitant to be “one who has a fixed 
residence, as distinguished from an occasional lodger or 
visitor.” The code combines these terms, and the article 
quoted speaks of ‘‘a domestic servant or other inhabitant 
of such house.” These terms, then, do not extend to a 
servant whose employment is out of doors and not in the 
house, or to a.lodger or visitor,as distinguished from an 
inhabitant, and they do not therefore come within the 
classification of a domestic servant or an inhabitant of the 
house. Theft from a house, when committed by a domestic 
servant oran inhabitant of the house, after entering the same 
without actual breaking, is excepted out of the definition 
of burglary, and is only punishable as simple theft. The 
charge of the court was as favorable to the defendant as he 
had any right to expect under the evidence. The punish- 
ment of theft of property of the value of twenty dollars 
or over is not less than two years nor more than ten, a 
greater penalty than the jury could have assessed under 
the charge of the court. The punishment of simple theft 
was not applicable to the case under the evidence. The 
evidence supports the verdict of the jury, finding in effect 
that the defendant was not a domestic servant or an in- 
habitant of the house. It appears from the evidence that 
the defendant, at the time the theft was committed, was in 
the service of Major Hart, a guest of the house, and that de- 
fendant had access to the house for the purpose of getting 
the key to Major Hart’s mess chest. It was not necessary 
that the jury should have been instructed as to the punish- 
ment of simple theft upon the facts of the case. 
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The case referred to in the brief of the Attorney Gen- 
eral, and which we are asked to reconsider, is not before 
us, and cannot now be examined. There is, however, . 
nothing in the facts of this case that would bring it within 
the rule laid down in the case referred to. 

No defects in the indictment have been pointed out, and 
we see none in support of the assignment that the indict- 
ment is insufficient to support a conviction. We find no 
error in the charge of the court to the prejudice of the de- 
fendant; and believing that the verdict is responsive to the 
charge, and supported by the evidence and the law appli- 
cable to the case, the judgment is affirmed. 

AFFIRMED. 





Joun Watson, GuarpiAN, v. Guest & Rogers. 


GUARDIAN MUST GIVE BOND ON APPEAL.—A guardian cannot, in an 
ordinary suit, appeal or obtain a writ of error without giving bond. 


Error from Red River. Tried below before the Hon. 
John C. Easton. 


James H. Clark, for plaintiff in error. 


Walton, Green & Hill, and Jones ¢& Henry, for defendants 
in error. 

Rozerts, Carer Justice.—Defendants in error move to 
dismiss this case for want of a bond, either costs, or for a 
supersedeas, 

Upon examination of the record, it is found that Watson 
brought suit for land, as guardian of one heir and as next - 
friend ofanother. A judgment is rendered against him for 
costs, he having failed in the action. It styles him guard- 
ian, and makes no distinction in rendering the judgment 
between the capacity in which he sues as guardian and 
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as next friend. This, however, in respect to this motion, 
is not material, as he would be required to give a bond for 


a writ of error or appeal in either capacity. The statute . 


exempts executors and administrators, but not guardians, 
from giving bond in such cases. (Pas. Dig., art. 1503.) 


We have been able to find no statute or decision of our. 


court authorizing a guardian to appeal or obtain a writ of 
error in an ordinary suit without a bond. 
Writ of error will therefore be dismissed. 


DISMISSED. 





Buck Bray v. THe State. 


1. REASONABLE DOUBT IN CRIMINAL CASES.—It is error to charge the 
jury ‘‘that such doubt must not be a mere possible doubt, but it must 
be a doubt sustained by the evidence, upon a review of all the facts 
and circumstances of the case, suchas a reasonable man would act 
upon in any of the important concerns of life.”’ 

2. THEFT—TRESPASS.—In a trial for theft, when the evidence shows a 
public taking and a claim of right in the property by the accused, 
the jury should be instructed that any reasonable doubt as to the 
honest or felonious intent should be given in favor of the accused. 

3. OATH OF JURY IN STATE CASES.—Record must show that the jury” 
Was sworn in criminal cases. The recitation of an oath different 
from that prescribed is fatal, and is ground for reversal, although 
the record may also state that the jury were duly sworn. 


AppgAL from Lamar. Tried below before the Hon. 
J. C. Easton. 


V. W. Hale, for appellant, cited Pas. Dig., arts., 3060, 
3103, 3105, 3108; Brown v. The State, 23 Tex. 199; 1 
Green]. on Ev., §§ 2, 35, 87; 1 Bish. Crim. Pro., sees., 818, 
819, and note 1; Schultz v. The State, 138 Tex., 427; Maul- 
lins v. The State, 37 Tex., 840; Herber v. The State, 7 
Tex., 69; 2 Bish. Crim. Law, see. 873; Thurman v. The 
State, 33 Tex., 684; Gardiner v. The State, 33 Tex., 698. 
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George Clark, Attorney General, for the State, cited Shultz 
v. The State, 13 Tex., 428; Henderson v. The State, J4 
Tex., 513; Powers v. The State, 16 Tex., 546; Vaughan 
v. The State, 21 Tex., 752. 


Devine, Associate Justice.—Defendant was convicted 
of the theft of a cow, and presents for our consideration, as 
grounds for a reversal of the jadgment, that “the court 
erred in the charge to the jury, and especially the fifth sub- 


division thereof;” and ‘‘ the court erred in overruling de 


fendant’s motion for a new trial.” 

The court erred in the charge referred to, which, after 
stating that the accused was entitled to the benefit of all 
reasonable doubt, proceeded to say: ‘*The doubt must not 
be a mere possible doubt, but it must be a doubt sustained 
by the evidence, upon a review of all the facts and circum- 
stances of the case, such as a reasonable man would act 
upon in any of the important concerns of life.” This 
portion of the charge was erroneous, and calculated to 
mislead the jury, and when examined will be found the 
reverse of that which should have been given. 

We are of opinion, when the conflicting evidence in this 
cuse is considered, both as regards the ownership of the 
cow, the public manner, and the place where the animal 
was killed, and when, in addition to these facts, the evi- 
dence relating to the claim of ownership and belief of its 
being his father’s property is kept in view, that it was not 
sufficient to inform the jury that ‘‘if the taking was under 
an honest though mistaken claim*of right, the accused 
would not be guilty.” 

The jury should likewise have been told that any rea- 
sonable doubt as to the honest or felonious intent should 
be given in favor of the accused. 

The omission to administer to the jury the oath required 
by law is alone a fatal defect. Art. 563 of the code (Pas. 


Dig., art. 3029) prescribes the oath in all criminal cases. 
36 
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The oath administered to the jury in this case is ‘ well and 
truly to try the issue joined between the State of Texas, 
plaintiff, and Buck Bray, charged with the theft of a cow.” 
The statement that the jury were duly sworn, or sworn 
according to law, would import that the oath required by 
the code had been administered. The recital of the oath 
administered in this case shows aflirmatively that the form 
required has not been followed. (Hays v. The State and 
Bob Sutton v. The State, decided at the present term.) 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tuer State v. J. A. HARTMAN. 


INDICTMENT—ASSAULT AND BATTERY.—In an indictment for assault 
and battery, it is not necessary to allege that the offense was unlaw- 
Jul, or that it was committed with intent to injure. 


AppkaL from Rockwall. Tried below before the Hon. 
M. H. Bonner. 

The indictment charged “that J. A. Hartman * * * did 
make an assault and battery in and upon the person Of 
William Brockway, and did then and there strike, beat, 
bruise, and wound him, the said William Brockway, with 
a certain piece of plank, giving to the said William Brock- 
way then and thereby serious bodily injury.” 

The indictment wag quashed, and the District Attorney 
appealed. 


George Clark, Attorney General, for the State. 


Devine, Associate Justice.—The indictment in this 
case was held defective, on motion to quash, because the 
indictment failed to charge that the assault and battery 
was unlawful, and because the indictment did not charge 
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that the offense was committed with iatent to injure the 
party upon whom the assault and battery is alleged to have 
-been made. ; 

The indictment was not defective. (See The State »v. 
Allen, 30 Tex., 60; The State v. Lutterloh, 22 Tex., 214, 
and State v. Hays, decided during this term.) 

The court erred in sustaining defendant’s motion. 

The judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 





Tue Strate v. E. L. Levi anp 8S. Hinpron. 


1. SWINDLING—INDICTMENT.—An indictment for obtaining money or 
property on false pretenses must contain a distinct averment that 
such pretenses were false. The want of such averment is fatal. 

2. See an indictment for swindling held defective. 


AppkaL from Marion. Tried below before the Hon. M. 
L. Crawford. 


George W. Smith, for the State. 


Devine, Assoctate Justice.—The defendants were in- 
dicted, charged with swindling under art. 2426, Pas. Dig. 

The exceptions to the indictment were sustained, and 
the cause dismissed. 

The District Attorney brings the case before us on ap- 
peal, and the question presented is the sufliciency of the 
indictment. 

The charge in the indictment is that “E. L. Levi and 
one 8. Hilbron, both late of said county, did unlawfully, 
fraudulently, and feloniously, and by means of a false and 
deceitful pretense and fraudulent representation then and 
there made by the said E. L. Levi and the said S. Hilbron 
to one N. A. Wright, to the effect that he, the said E. L. 
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Levi, and he, the said S. Hilbron, had placed seventy 
pounds of coffee, bought by the said N. A. Wright at the 
store of said Hilbron, upon the wagon of him, the said N. 
A. Wright, and by means of said fraudulent representation 
and false and deceitful pretense then and there made by 
said N. A. Wright, they, the said E. L, Levi and the said 
S. Hilbron, did acquire of and from said N. A. Wright the 
sum of fifteen dollars and seventy-five cents in money, the 
corporeal personal property of him, the said N. A. Wright, 
with intent to appropriate the same to the u use of him, the 
said E. L. Levi, and of him, the said 8S. Hilbron, ont to 
deprive said Wright of the same, the arr E. L. Levi and 
the said S. Hilbron then and there well knowing that said 
coffee had not been placed upon the wagon of him, the said 
N. A. Wright, against,” &e. 

The indictment is defective in charging the offense. 
There is no distinct negative averment that the pretense 
was untrue. It is not sufficient to state that the pretense 
was false and deceitful, and that it was a fraudulent repre- 
sentation of the coffee being so placed on Wright’s wagon. 

Although the false pretenses be set out in the indict- 
ment in the exact words of the statute, it will not “dis- 
pense with the necessity of an independent averment that 
the pretenses were false. In other words, the pretense 
must be negatived by distinct averment.” (2 Bishop’s Cr. 
Proced., sec. 168.) This the indictment failed to do, and 
is consequently defective. 

The averment that defendants then and there well knew 
that the coffee had not been placed on the wagon of said 
Wright, does not supply the omission of the negative aver- 
ment. This latter charge, that they well knew, &c., &c., 
is necessary as a distinct and separate averment in the in- 
dictment. (2 Bishop’s Cr. Proced., sec. 172.) 

The charge iu the indictment, that “by means of said 
fraudulent representation and false and deceitful pretense 
then and there made by said N. A. Wright,” (if not a mis- 
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take of the clerk in copying the indictment,) is a charge 
that Wright’s representations led to the obtaining from 
himself the fifteen dollars and seventy-five cents for the 
benefit of the defendants. This may be inferred to be an 
oversight in the framing of the indictment. As it stands in 
the indictment, it only affords an additional reason why 
the district judge should have sustained the motion. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED. 





Tue State v. A. J. Hinton. 


1. VENUE.—An indictment must appear by direct averment to have 
been presented by a grand jury of the proper county. 

2. CRIMINAL PROCEDURE.—An indictment describing the grand jurors 
by which it is presented as “duly elected, impaneled, sworn, and 
charged to inquire into and true presentment make of all offenses 
committed in the county of , in said State, cognizable in the 
District Court held in and for the county of Titus and State afore- 
said:*’ Held, defective on exceptions. 

3. AMENDMENT OF INDICTMENTS.—Such defect could have been cor- 
rected by amendment. 





APPEAL from Titus. Tried below before the Hon. James 
H. Rogers. 


George Clark, Attorney General, for the State. 
Turner § Turner, for appellee. 


GouLp, AssocratE Justice.—In this case the State, by 
her Distriet Attorney, appeals from the judgment of the 
court sustaining a motion to quash the indictment. We 
think the motion was correctly sustained, because it does 
not sufficiently appear that the indictment was the act of 
the grand jury of Titus county. The indictment reads as 
follows: “ No. 954. The State of Texas v. A. J. Hilton. 
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In the name and by the authority of the State of Texas, 
the grand jurors of the State of Texas duly elected, im- 
paneled, sworn, and charged to inquire into aud true 
presentment make of all felonies and misdemeanors com- 
mitted in the county of ——— in said State, cognizabie in 
the District Court held in and for the county of Titus and 
State aforesaid.” The omission of the name of the county 
in the indictment in describing the grand jury, and the 
venue of the offenses as to which they were to inquire, 
might have been supplied by amendment in the court be- 
low, and this objection to the indictment obviated. It 
was, however, a defect in form, taken advantage of at the 
right time and in the right way. 

Even if, by resort to the other averments of the indict- 
ment, the conclusion that it was the act of the grand jurors 
of Titus county might have been arrived at, but not with 
the certainty attending a direct statement. We do not 
think the court below was required to resort to such con- 
struction to support the indictment, when its amendment 
was so easily brought about. 

It may be added, and it illustrates the propriety of curing 
formal defects below, that the indictment was objected to 
on other grounds, which do not appear to have been well 
taken. It may be that the motion to quash was sustained 
on these grounds, and not because of the formal defect 
- which is here noticed. However this may have been, as 
in our opinion this ground is sufficient, the judgment of 
the court is affirmed. 


AFFIRMED. 
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Jtm™m Griipraitu v. THe STATE. 


RES GESTH—EVIDENCE OF THEFT.—Evidence of taking other prop- 
erty than that alleged in the indictment to have been stolen is inad- 
missible, unless necessary to establish identity in developing the res 
geste, or in making out the guilt of the accused by circumstances 
connected with the alleged theft, or to explain the intent with which 
the accused may have acted. 


Appeat from Fannin. Tried below before the Hon. J. 
C. Easton. 

Jim Gilbraith was indicted for theft of a blue dun bull 
of the value of fifteen dollars, the property of W. J. 
Myers. 

On the trial Myers testified that about the 1st of May, 
1874, in Fannin county, he found near his residence the 
carcass of a dead animal, skinned, with part of the neck, 
head, and ears unskinned. On eareful examination, wit- 
ness was satisfied that it was the carcass of bis bull. Wit- 
ness saw the bull on Saturday evening previous about his 
cow lot, and on the following Monday, about nine o’clock, 
saw the careass, &c., in the prairie, about one and one-half 
miles from his residence. There was a bullet hole back 
of the right shoulder; did not know whether it had passed 
through or not; did not examine. Wednesday or Thurs- 
day following witness found the hide of his bull at C. W. 
Layton’s. butcher pen. That ‘‘ defendant had no steer of 
this character.’? Witness did not raise the bull; did not 
know whether the mark and brand were recorded. 

G. D. Thomas testified that he knew the animal de- 
scribed in the indictment. It was the property of Myers, 
and was well known in the neighborhood. Witness, on 
Tuesday, after it was known that the bull was stolen, went 
to Layton’s butcher pen and described the missing animal 
carefully, and was informed that there was such a hide in 
the yard. On examining the hide,hefound it to corres- 
pond in everything with the bull described. Witness 
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notified Myers. Witness knew the animal well, and has 
not seen the bull since in the range. 

Layton testified that about May Ist, 1874, he was a butcher 
at Bonham. About that time defendant came to witness’ 
shop with two hides for sale: one of a blue dun color, 
skinned up to the neck, the other « red hide, branded S 8S. 
Witness bought both hides from accused. On the next 
day Thomas “came to my shop, and described a hide. I 
told him I had such a hide. He (Thomas) said it was the 
hide of Myers’ dun bull. Thomas went and inspected it; 
recognized it. Myers afterwards came and identified the - 
hide and claimed it.” Thomas described the hide accu- 
rately, and Myers claimed it as his property. 

“On the same day Mr. Jack Russell came to my yard and 
recognized the hide of a red steer; said it was his, and 
was branded 8 8. Witness showed Russell the hide of a 
red steer, which he identified as his property. No suits 
have been instituted for the hides, or either of them.” 

Albert Stancel testified that defendant had lived with 
witness a considerable time; was a thrifty freedman; that 
defendant must have known the animal in question. 

There was evidence in behalf of defendant tending to 
prove an alibi, and that accused bore a guod character. 

The defendant excepted to the testimony concerning 
Russel|’s steer. 

A verdict of guilty was rendered, punishment fixed at 
three years in the penitentiary. Motion for new trial over- 
ruled, and judgment entered upon the verdict from which 
appeal was taken. 


No brief for appellee. 
George Clark, Attorney General, for the State. 


Moorg, Associate Justice.—The judgment in this case 
must be reversed for the error of the court in admitting 
evidence for the State, tending to prove appellant had 
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committed the theft of a steer belonging to a different 
party than the owner of the animal mentioned in the in- 
dictment, as it seemed to be supposed, about the same 
time when the offense was committed for which he is in- 
dicted. 

There are, unquestionably, cases in which it is admissi- 
ble, in support of the charge against the defendant, to ad- 
duce evidence which may refer to and be more directly 
connected with other offenses than the one for which he is 
on trial, or even to go directly into and show other crim- 
‘inal transactions of a similar character. Such evidence, 
however, is admitted mainly when it is necessary to estab- 
lish identity in developing the res geste, or in making out 
the guilt of the defendant by a chain of circumstances 
connected with the crime for which he is on trial. (Mason 
v. The State, 42 Ala., 532.) But much the larger class of 
cases, where proof of another crime is admissible as direct 
evidence against the accused, is when the intent with 
which a particular act is done may be the gist of the of.- 
fense. (1 Bish. Crim. Proc., sec. 1067, note 4.) 

Without undertaking to say that the evidence admitted 
over the objections of appellant might not be shown to be 
proper, by a more full and accurate presentation of the 
facts than is done by the evidently imperfect record on 
which the case is now presented, (which shows by bill of 
exceptions and. the charge of the court that testimony ° 
went to the jury which is not incorporated in the statement 
of facts,) we are unable to see, as the case now stands, upon 
what ground it should have been admitted. It served in 
no way to identify the thing stolen, or connect the defend- 
ant with the offense for which he was on trial. It forms 
no part of the res geste. As here presented, it is uot appar- 
ently a link in a chain of circumstances proving appellant’s 
guilt of the theft with which he is charged. And the in- 
dictment being for theft, and nothing presented from. which 
it can be seen that there was any question before the court 
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us to the intent with which the defendant may have acted, 
if it was admitted that any such defense could have been 
set up by him, it is not seen how it was material for this 
purpose on any issue in the case. 

The judgment is reversed and the cause rernanded. 


- REVERSED AND REMANDED. 





GeorGE Koontz v. Tue Strate. 


1. BAD SPELLING will not vitiate a verdict, if its meaning be evident. 

2. PRACTICE IN SUPREME COURT.—Without a statement of facts in a 
criminal case the appellate court will only consider whether the 
indictment will sustain the charge and the finding of the jury; nor 
will the instructions given or refused by the court be revised, 

3. See rules for application for new trial in criminal cases. 


ApprEAL from Lavacca. Tried below before the Hon. 
W. H. Burkhart. 

George Koontz was indicted, tried, and convicted for 
theft of a hat from the house of Alfred Dunham. 

The verdict was as follows: 

“We, the jury, tind the defendant gilty as charged in the 
indictment, and assess his punishment at confinement in 
the State penitentiary for a durm of too years.”’ 

The court charged the jury in the terms of the statute 
upon the offense. 

The defendant asked the Court to charge the jury that 
‘‘if they believe from the evidence that the hat in ques- 
tion came into the possession of Alf. Dunham upon the 
result of a game with cards with defendant, and without 
any other consideration, then no property in the hat passed 
to said Dunham, and the after peaceable acquisition of the 
possession by the defendant was not in violation .of the 
law,” which instruction was refused. 
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Motions for new trial and in arrest of judgment were 
overruled. Ou the next day a motion for rehearing was 
filed, urging a new trial, on testimony of a certain witness 
whose affidavits were annexed to the motion. It was stated 
that defendant did not know the testimony was material 
until after the trial; that the affidavits could not be pro- 
cured in time for use in the first motion for new trial. 
This motion was also overruled. 

No statement of facts or bills of exceptions are in the 
record. 


M. V. Kennison, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The court did not err in 
overruling the motion in arrest of judgment. Bad spell- 
ing will not vitiate a verdict where it has the requisites of 
being certain and intelligible. The verdict in this case, 
though not a good specimen on a question of orthography, 
has these requisites, and could not be misunderstood. 

Without a statement of the facts in evidence before the 
court and jury it cannot be ascertained whether the grounds 
of the motion for a new trial were well taken or not, or 
whether the charge to the jury was erroneous or not; and 
there being no statement of facts, the objections made by 
the defendant will not be examined further than to see that 
the indictment will sustain the charge and the finding of 
the jury. The indictment is in the usual form, charging 
the defendant with theft from a house, describing the prop- 
erty averred to have been stolen, with its value, and the 
name of the owner, and that the act was dove willfully, un- 
lawfully, fraudulently, and feloniously, stating the time 
and place, and charging the intent in the usual form. The 
instructions of the court present the law applicable to the 
case, as charged in the indictment, and the verdict of the 
jury responds to the charge as it appears in the record; 
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and without any further guide to aid in the investigation, 
we are left to announce again the oft-repeated decisions of 
this court, that the errors complained of will not be revised 
without the evidence upon which the court and the jury 
acted. And this applies as well to the charge given by the 
court as to the charge asked by defendant and refused to 
be given. 

Theft, as defined by the code, was charged by the court, 
and no explanation of the terms used in defining the offense 
was asked at the time, or made a ground of the application 
for a new trial. If these terms were thought to require 
explanation, the attention of the court should have been 
called to it by.a specific charge, that the desired explana- 
tion might have been given, or, if refused, that it might 
have been reviewed. 

The application for the rehearing of the motion for a 
new trial has been, in part, anticipated and disposed of in 
the opinion on the motion in respect to a failure to bring 
up astatement of the facts proved on the trial. 

A new trial, on the ground of new testimony material 
to the defendant, and discovered since the trial, is gov- 
erned by the same rules which regulate civil suits. _ 

The rules in such cases are well settled. It is sometimes 
a question of diligence, or whether the evidence will prob- 
ably change the result. (Campbell v.:-The State, 29 Tex., 
490.) A new trial is not ordinarily granted for the pur- 
pose of introducing cumulative evidence. (Steinlein ». 
Dial, 10 Tex., 268; Shaw v. The State, 27 Tex., 752.) And 
the defendant must satisfy the court that it was not want- 
ing to due diligence that the evidence was not sooner ob- 
tained. (Watts v. Johnson et al., 4 Tex., 311; Madden v. 
Shapard, 3 Tex., 49.) 

It appears that the parties on whose testimony the new 
trial was asked reside only some six hundred yards from 
Dunham’s, and they seem to be acquainted with all the 
parties. A defendant must be presumed to know the lead- 
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ing facts of his case, and must be expected to make some 
preparation to obtain evidence to meet the charge against 
him, or show some excuse for it. No time was asked by 
defendant, but he seems to have gone to trial without 
seeking or desiring a continuance, or any postponement 
of the-trial. It may be inferred, there being no statement 
of facts in the record, that the evidence warranted the in- 
structions given to the jury on the question about which 
the absent witnesses proposed to testify, and that their evi- 
dence was only cumulative, and the court, having heard 
the evidence on the trial, might have been of the opinion 
that the result would not probably be changed on another 
trial, or the court may not have been satisfied that proper 
diligence had been used to obtain the testimony. For good 
cause shown the court may, in felony cases, allow an appli- 
cation for new trial to be made at any time during the term. 
As presented by the record, it is not for us to say that the 
court erred in its judgment, and that the motion should 
have been granted. The judgment is therefore affirmed. 


AFFIRMED. 


G. W. Henrie v. Tur State. 


— 


. PRACTICE IN SUPREME CoOURT.—In the absence of a statement of 
facts certified as prescribed by law, this court will not consider as- 
signments of error based on the charges given or refused, nor on the 
verdict as against the evidence. ' 

2. AN INDICTMENT FOR MURDER necd not charge the act as done with 
express or With implied malice. It is sufficient to charge the act as 
committed with malice aforethought. 

3. CONTINUANCE.-—See affidavit held sufficient for the first application. 

4. JUROR DISQUALIFIED BY PREJUDICE AGAINST THE ACCUSED.—It 

appearing by affidavit, and not explained by the juror, that one of the 

jurors had, before the trial, in speaking of the affair, said the accused 

‘**had killed a poor, innocent soldier, and ought to have his neck 

broke,’’ and that this was not kuown to the accused when the jury 
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was impaneled, and that on his examination the juror swore that 
he had no prejudice—for this cause a new trial should have been 
granted. 


AppEAL from Palo Pinto. Tried below before the Hon. 
A. J... Hood. 

November, 1872, G. W. Henrie was indicted for the 
murder of Michael Cannon. 

At the March term, 1874, there was a mistrial, and the 
accused admitted to bail. At the July term following, 
defendant asked a continuance of his first application, as 
follows. 

Now comes G. W. Henrie, defendant in the above cause, 
and says that he cannot go safely into trial at the present 
term of court, for want of the material testimony of E. A. 
Koefer and E. Alexander, who are material witnesses to 
the defense; that the residence of said witnesses are to af- 
fiant unknown ; that defendant did, on the 4th day of June, 
1874, apply to the clerk of the District Court of Palo Pinto 
county for a subpeena for said witnesses, and placed the 
same in the hands of J. H. Carothers, sheriff of Palo Pinto 
county; that said subpcena was returned by said sheriff: 
said witnesses not found. Affiant states that he ex- 
pects to prove by A. E. Koefer and E. Alexander, sur- 
geons, who attended on the deceased, Michael Cannon, at 
the time he made the statement filed herein as the dying 
declarations, that at the time said deceased made said 
alleged dying declarations said deceased was not con- 
scious of approaching death, and, in fact, that he, deceased, 
was told by said surgeons that there was hope of his (de- 
ceased’s) recovery, and that said deceased, at the time he 
made said statements, alleged to be dying deciarations, and 
for several days thereafter, expressed a hope and expecta- 
tion of recovery, and stated that he, deceased, expected to 
live to be able to prosecute this defendant for the injury 
inflicted on him, deceased. 

Affiant further states that said Koefer and Alexan- 
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der were, at the time of said statement, respectively sur- 
geon and assistant surgeon U. 8. A., stationed at the post 
of Fort Griffin, Shackleford county, Texas, and attendant 
upon said Cannon, who was a private in the United States 
army, and that said surgeons, from professional relation to 
said deceased, were more intimately informed as to and had 
better opportunity to know the state of the deceased’s mind 
at the time he made said statements than any person else; 
that said witnesses then, and until lately, resided at Fort 
Griffin, in said county. 

And affiant farther states that he cannot go safely into 
trial for want of the further material testimony of one J. 
A. Melmine, whose residence is at Fort Griffin, Shackle- 
ford county, Texas, but who is now temporarily absent; 
that the defendant, on the fourth day of June, 1874, pro- 
cured from the clerk of the District Court of Palo Pinto 
county a subpoena for said witness, and placed the same in 
the hands of the sheriff of Palo Pinto county, who returned 
the same: witness not found. Afliant expects to prove by. 
said witness that he, defendant, was in company with said 
Michael Cannon, deceased, when shot, and that this defend- 
ant did not do said shooting. 

Affiant further states that the above and foregoing named 
witnesses are not absent by the procurement or consent of 
the defendant; that this apptication is not made for delay. 

Affiant further states that all of the facts and stateménts 
above stated, which he expects to prove by said witnesses, 
are material to his (defendant’s) defense, and in point of 
fact true. 

Defendant respectfully refers the court to the subpoena 
for said witnesses herein filed, marked Exhibit “A,” and 
prayed to be taken as a part of this motion. 

Affiant further states that this is his first application for 
a continuance, and the testimony sought cannot be pro-- 
cured from any other source known to afliant. 

Wherefore affiant respectfully prays the court to grant 
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him a continuance hereof to the next term of this honor- 
able court; and so will ever pray, &e. 
Gro. W. Henrie. 

The application was overruled. 

The jurors were tested as to their qualifications, want of 
bias and prejudice, &c.; and on trial the accused was found 
guilty of murder in the second degree, and his punishment 
fixed at twenty years in the penitentiary. 

Motion for new trial was urged for same ground for which 
the continuance was asked, and for charges given and re- 
fused, and on account of the prejudice of one of the jurors. 
This fact was supported by the affidavit of two persons, 
and was not contradicted: or explained by the juror or 
otherwise. 

There is in the record a statement of evidence not certi- 
fied to by the judge presiding nor agreed to by the parties. 

Other facts appear in the opinion of the court. 


No brief for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The indictment charges 
appellant with the murder of Michael Cannon in Shackle- 
ford county, and which county was attached to Palo Pinto 
county, where the indictment was found, for judicial pur- 
poses. At the July term, 1874, of the court the defendant 
applied for a continuance, which being overruled, he was 
put upon his trial, and convicted by the jury of murder of 
the second degree, and his punishment assessed at twenty 
years’ confinement in the penitentiary. There was a mo- 
tion for a new trial, and motion in arrest-of judgment on 
various grounds; alsoasupplemental motion, as it is called, 
for a new trial, on the ground that Michael Hogan, oue of 
the jurors in the case, had been guilty of corrupt conduct 
in answering questions as to his qualifications as a juror. 
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During the progress of the trial several bills of exceptions 
were taken by defendant to the admission of evidence 
offered by the State to prove the dying declarations of 
Cannon. 

The instructions of the court to the jury, and the refusal 
to give the instructions asked by defendant’s counsel, and 
the verdict of the jury, as being contrary to the law and 
the evidence, are in part the grounds of the motion for a 
new trial. 

At the threshold to these inquiries we are met with a 
difficulty of frequent occurrence, as has been remarked on 
former occasions. There is no statement of facts in the 
record, and without it we are not able to review the action 
of the court in respect to the matters complained of. There 
isin the record what purports to be a partial statement of 
the evidence introduced by the State, but it is neither 
signed by any one nor certified as containing the facts in 
evidence, and cannot therefore be regarded as forming any 
part of the record of the case. The case seems to have 
been well conducted by counsel; the points of objection to 
the rulings of the court are clearly presented, and saved by 
formal bills of exceptions, referring to the evidence, but 
which, as we have said, is not found in the record in such 
form as that it can be considered as being any part of the 
record. 

In the view taken of the case it would only be necessary 
to examine these questions, and express an opinion upon 
them as bearing upon another trial, but for fhe reason just 
stated, it cannot bedone. The facts upon which an opinion 
could be formed and expressed are not before us. 

The indictment does not appear to be liable to the ob- 
jections made to it in the motion to-arrest the judgment. 
There is no appearance in this court for appellant, and 
without the benefit of either brief or argument for him, we 
have found no defect in the indictment. It can hardly be 


said that the offense is not charged in plain and intelligible 
37 
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words. It was not necessary that the indictment should 
charge the kind of malice, as express or implied, with which 
the killing was done. 

The application for continuance, and the objection to the 
juror, Michael Hogan, stand upon different grounds from 
the other catfses of the motion for a new trial, which, as 
we have said, would not be examined for the purpose of 
reversing the judgment, in the absence of a statement of 
the facts in evidence. 

We think the continuance should have been granted, 
but being refused, that the new trial should have been 
awarded. . 

In regard to the application for continuance, there may 
have been a question of diligence, and the court may have 
refused the application on that ground. The indictment 
was filed November 14th, 1872, though the defendant was 
not arrested until the 14th January, 1874. There was a 
mistrial at the March term, 1874, when the defendant was 
admitted to bail. At the July term following, at which 
time he was convicted, his application for a continuance 
was overruled. Weare not inclined, on so grave a charge, 
and on a record in some respects’ imperfect, to hold that 
proper diligence was not used. It is stated that the absent 
witnesses, Koefer and Alexander, were, at the time of the 
homicide, surgeons at the post of Fort Griffin, in Shackle- 
ford county, but that their residence at the time of the 
trial was unknown. It does not appear that an attach- 
ment, if the case was a proper one for that process, would 
have availed anything more than the subpeena, and which 
was returned without service. It was in the terms of the 
statute, and was the first application to continue the case. 
The facts expected to be proved are stated, and their ma- 
teriality cannot be seriously doubted. The witnesses were 
surgeons, and attended the deceased, who was a private in 
the army at the time he: made his alleged dying declara- 
tions, and would, if present, testify, as stated in the appli- 
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cation, that he was not conscious of approaching death, and 
believed there was hope of recovering. The residence of 
the other witness is shown to be at Fort Griffin, and that 
he was temporarily absent, and that defendant expected to 
prove by this witness that he, defendant, was in company 
with the witness all day, on the day Cannon was shot, and 
that defendant did not shoot him. He says in his applica- 
tion that his statements are true, and as to the continuance 
they must be so regarded, there being nothing in the rec- 
ord to the contrary. 

The motion for a new trial, and which is sworn to, al- 
leging improper conduct of the juror Hogan, states that 
this juror was prejudiced against the defendant, and that 
he had formed and expressed a fixed conclusion as to the 
guilt or innocence of defendant, and that he had _ pre- 
judged the case, though he had stated in his examination 
as a juror that he had no prejudice against defendant, and 
that he had formed no conclusion on the question of his 
guilt or innocence, and that these facts were unknown to 
him until after the trial. The affidavit of G. R. Lynn and 
R. T. Dement, made part of the motion, states that Hogan, 
before the trial, told them that defendant had killed a poor 
innocent soldier, alluding to the deceased, and with an oath 
said that he ought to have his neck broke, and also said 
that he, logan, was a discharged soldier. No explanation 
is offered by the juror, nor is the truth of the statement 
called in question in any way, so far as can be known from 
the record. The case is stronger in its facts fora new 
trial than was the case of Hanks v. The State, 21 Tex., 
526, and which was reversed for another trial, because one 
of the jurors was shown to be prejudiced against the de- 
fendant, of which he had no notice at the. time the jury 
was impaneled. In 21 Tex. it seems that the juror was 
not examined on his voire dire as to his prejudice. In the 
case under consideration it appears that the juror was so 
examined. If the witnesses are to be credited, and they 
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are not shown to be unworthy of belief, there is reason to 
apprehend that the juror was not impartial, and not com- 
petent to pronounce upon the guilt or innocence of the de- 
fendant. For refusing to grant the application for a con- 
tinuance, and for overruling that ground of the motion for 
a new trial, and because we are not satisfied, as the case is 
presented, that the defendant was tried by an impartial 
" jury, the judgment is reversed and the case remanded for 
further proceedings. 


REVERSED AND REMANDED. 





H. V. Hurtock et au. v. Aueust REINHARDT. 


1. SUIT ON SHERIFF’S BOND—MISJOINDER OF PARTIES.—It is error 
to join as defendants the sureties on a sheriff’s bond and a deputy of 
such sheriff. 

2. ANSWER BEFORE DEFAULT.—It is error to render judgment where 
it is shown by the record that answer was filed, although filed after 
default day, the record failing to show that default was actually 
taken. 

3. PRACTICE—DAMAGES.—It is error to render judgment by default 
final without a jury upon a suit for damages against sureties of a 
sheriff for nonfeasance or malfeasance in office. 

4. MEASURE OF DAMAGES.—In a suit ona sheriff’s bond, for the failure 
of the sheriff to sell attached property in his hands, under order for 
its sale, the measure of damages is the value of such property, not 
the amount of the judgment. 


Error from Anderson. Tried below before the Hon. 
A. J. Fowler. 

August Reinhardt brought suit against H. V. Hurlock 
and Ira B. Taylor, sureties of G. D. Kelley, sheriff of An- 
derson county, but who had left the State, and H. B. 
Wilder, a deputy under Kelley, for damages, in that Wil- 
der, as deputy sheriff, in gross neglect of duty, and in will- 
ful disregard of the rights of plaintiff, had failed to make 
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sale of four mules under an order of sale issued under 
a judgment in attachment against one G. M. Cox for 
$225.64 in favor of plaintiff. It was alleged that the 
mules were in the possession of the sheriff, under attach- 
ment levied in the suit, but that Wilder left the property 
in the possession of Cox without bond, and so the money 
on plaintiff’s judgment was not made. 

Jitation was returnable the first Monday in December, 
1873, and was served as to Hurlock. Wilder accepted 
service. 

December 8, 1873, Wilder pleaded a general demurrer ; 
special exceptions, (1,) a misjoinder of parties, that there 
was no privity between him and Hurlock, sureties of 
Kelley, and (2,) because, if liable at all, he was only re-. 
sponsible to Kelley, his principal; and a general denial. 

January 1, 1874, plaintiff moved to strike out the answer, 
(1,) because filed after default, and (2,) because only a gen- ° 
eral denial, and not showing a meritorious defense. On 
this motion there is no evidence of action by the court. 

December 31, 1873, judgment by default final against 
Hurlock and Wilder for the $247.69, the amount of the 
judgment, and they prosecute their writ of error to this 
court. 

There was no statement of facts or bills of exception. 


Ward § Ward, for plaintiff in error. 
T. \T. Gammage, for defendant in error. 


Moore, Assocrate Justice.—This case presents an un- 
broken series of errors from its commencement to its 
conclusion. The suit is brought to recover damages sus- 
tained by reason of a breach of official duty by the shériff, 
committed, however, as appears from the petition, by his 
deputy. It seems to be intended as a suit upon the bond 
of the sheriff, and also the bond of the deputy to his prin- 
cipal. The parties who are made defendants to the action 

















582 Hurwock v. REINHARDT. [Tyler Term, 





Opinion of the court. 





are the sureties of the sheriff and the deputy sheriff. It 
being averred in the petition that the sheriff and the 
sureties on the bond of the deputy were not sued, because 
one of these sureties was dead, and the other and the 
sheriff were beyond the limits of the State, we think it 
quite too plain for argument that plaintiff’s cause of action, 
as presented in his petition, is not a joint one against the 
defendants. And the exceptions to the petition for a mis- 
joinder of parties and of actions should have been sus- 
tained. 

The facts alleged show a good cause of action against 
the sheriff upon his bond. But there is no privity of con- 
tract between Reinhardt and the deputy which authorizes 
a suit by him on the bond given by the deputy to his 
principal. We do not say, for we are not called upon to 
do so, that a deputy sheriff can under no circumstances be 
proceeded against upon his bond by a party injured in his 
own name. But, if so, it is not on a bare statement of a 
breach of duty, which, for aught that appears, may be 
compensated for by an action against the sheriff, the party 
immediately and directly liable to him for such breach of 
duty. ; 

It appears from the transcript that the case was taken 
up in the court below on the 31st day of December, 1872, 
being the 25th day of its term. It also appears that Wil- 
der, the deputy sheriff, had on the 8th of December, filed 
his exceptions and answer to the petition. Yet the court 
gave judgment against him as well as his co-defendant, 
Hurlock, by default. And it can hardly be inferred from 
the record that this occurred through a failure to direct 
the attention of the court to the answer, for there is copied 
into the transcript a motion by Reinhardt’s attorney to 
strike out this answer, apon the ground that a judgment 
by default had been taken against Wilder on the fifth day 
of the term, some two or three days, it would seem, before 
the answer was filed. But no such judgment is found in 
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the transcript. Nor does it appear that any action was 
taken by the court on the motion to strike out the answer. 

The suit was dismissed as to one of the suretics on the 
sheriff’s bond, for the reason, as is stated in the judgment 
entry, that he had not been served with process, while the 
return upon the citation shows he was in fact duly served, 
though, probably, one day too late to have required him 
to appear and answer to the suit at that term of the court. 

It also appears from the record that a judgment was 
rendered by the court without calling a jury, as on a liqui- 
dated demand. This was evidently erroneous. The suit 
was for damages sustained by Reinhardt, through the fail- 
ure of the sheriff to secure the property upon which an at- 
tachment had been levied. The amount of damages which 
could be recovered is shown, it is true, by the judgment 
and execution or order of sale which went into the sher- 
iff’s hands. But the amount which he was entitled to re- 
cover from the sheriff was undoubtedly to be ascertained, 
not by the amount of his demand, but by the value of the 
attached property, of which he had failed to get the ben- 
efit, by reason of the default of the sheriff, as alleged in 
the petition. 

The judgment is reversed and the cause remanded, 


REVERSED AND REMANDED. 





GEORGE WASHINGTON V. THE STATE. 


FALSE PRETENSES.—In an indictment for obtaining goods on false pre- 
tenses, it is necessary to allege ownership of such goods, and the de- 
fect will be noticed on appeal when it had been urged in a motion in 
arrest of judgment. 


Apprat from Matagorda. Tried below before the Hon. 
Wm. H. Burkhart. 
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At the June term, 1873, of the District Court of Mata- 
gorda county, the grand jury presented an indictment 
charging that one George Washington, on the 17th day of 
May, A. D. 1873, in the county of Matagorda, did, will- 
fully, unlawfully, fraudulently, deceitfully, and falsely pre- 
tend and represent to Galen Hodges that Conrad Frantz 
had authorized him, the said George Washington, to pur- 
chase of the said Galen Hodges, on the credit of him, the 
said Conrad Frantz, the articles hereinafter described, 
which said pretense and representation was then and there 
false, and that the said George Washington did then and 
thereby (to wit, by said false representation and pretense) 
purchase and acquire of the said Galen Hodges one pair of 
calf shoes of the value of two dollars and seventy-five cents, 
one pocket knife of the value of one dollar and twenty-five 
cents, one white hat of the value of two dollars, one lamp 
of the value of fifty cents, one can of lobsters of the value 
of thirty cents, and twenty jewsharps of the value of five 
cents each, with the felonious intent then and there to de- 
prive the said Hodges of the value of said articles, and to 
appropriate the same to the use and benefit of him, the 
said George Washington. 

The defendant was tried and found guilty, and his pun- 
ishment fixed at two years. Motion for new trial was 
overruled, as was his motion in arrest of judgment. 

From the judgment entered on the verdict an appeal 
was taken. 

The opinion sets out the motion for new trial and in ar- 
rest of judgment so far as is necessary to understand the 
case. 





No brief for appellant came to the reporters. 
George Clark, Attorney General, for the State. 


Reeves, Assocrate Justice.—There being no statement 
of facts in the record, the charge of the court and the ver- 
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dict of the jury, as being contrary to the evidence as al- 
leged in the motion for a new trial, cannot be considered. 

The objection presented by the motion for a new trial, 
that one of the jurors was incompetent to sit upon the jury, 
and that the defendant did not have an impartial trial, is 
not. presented in a proper form to be revised. The judg- 
ment sets-out the names of the jurors, from which it ap- 
pears that Whitley was a member of the jury; but there is 
no evidence in the record to support the allegation of 
his incompetency. The truth of the charge rests on the 
motion; and though it is sworn to, the action of the court 
will not be reviewed in the absence of a statement of the 
facts on which the court may have ruled in refusing the 
motion on that ground. 

The motion in arrest of the judgment is based in part 
on the same grounds of the motion for a new trial, with 
the further ground that the indictment, or, as it is called, 
the information, was insufficient in not stating who was 
the owner of the property. There was no exception to the 
indictment, and the question of its sufficiency to warrant 
the judgment arises on the motion in arrest. A motion 
in arrest of judgment, as defined by the code, “is a sug- 
gestion to the court on the part of the defendant that 
judgment cannot be legally rendered upon the verdict 
against him.” (Article 3140.) And by article 3143: “A 
motion in arrest of judgment shall be granted upon any 
ground which would be good upon exception to an indict- 
ment or information for any substantial defect therein.” 
It might perhaps be contended that this ground is not mat- 
ter of substance, and, therefore, would not be a ground of 
exception to the substance of the indictment. Article 2954 
provides that “there is no exception to the substance of 
an indictment or information except, Ist, ‘That it does not 
appear from the face of the same that any offense against 
the law was committed by the defendant.’’’ The other 
causes of exception need not be quoted. By article 2865: 
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“the certainty required in an indictment is such as will 
enable the accused to plead the judgment that may be 
given upon it in bar of any prosecution for the same of- 
fense.”” If these articles are considered together, as they 
must be in construing the code of which they are a part, 
we think the motion in arrest brings in review the sufli- 
ciency of the indictment to support the jadgmeut, and that 
the indictment is defective if it is subject to the objection 
made by the motion in arrest. (Slaughter v. The State, 
24 Tex., 410.) 

The indictment charges “that the said George Wash- 
ington did then and there and thereby (to wit, by said 
false representation and pretense) purchase and acquire of 
the said Galen Hodges” the property described in the in- 
dictment. There is no averment of the ownership of the 
property. The allegation of an intent to deprive Hodges 
of the value of the goods is not a sufficient averment that 
he was the owner. At most it amounts to nothing more 
than an inference that be might have been the owner or in 
some way iuterested, when the fact, if it be one, should 
have been stated by direct averment, and not left to be in- 
ferred. The indictment must state that the goods are the 
property of the person intended to be defrauded, or give 
some excuse for not making the averment, to enable the 
defendant to plead a conviction or acquittal on such indict- 
ment, in bar to a subsequent indictment for the same trans- 
action. (Rose. Cr. Ev., 475; State v. Lathrop, 15 Verm., 
279.) 

It is stated by Greenleaf, as a general principle in in- 
dictments, ‘‘ that the names of the persons injured, and of 
all others whose existence is legally essential to the charge, 
must be set forth, if known, and that it is material that 
they be precisely proved as laid.” (3 Green]. Ev., § 22.) 

The example he gives is in respect to goods stolen or 
intended to be stolen; but itis not restricted to theft. The 
rule is general that the name of the legal owner, general 
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or special, of the goods, on a charge of theft, and the 
names of all others who are injured, and whose existence 
is essential to the charge, if known, must be averred and 
set forth in the indictment. (Mathews v. The State, 33 
Tex., 107; 1 Whart. Prec., 528, 529, 530.) 

A critical examination of the indictment might show a 
want of certainty in other respects. When it is compared 
with the precedents, the contrast is apparent. Whatever 
may be the difference between the code and the statutes 
of the other States on the same subject, and how far the 
precedents referred to would be applicable here, need not 
now be examined. (Rose. Cr. Ev., 473; Tyler v. The State, 
2 Humph., 37; Commonwealth v. Lincoln, 11 Allen, 233 ; 
The People v. Haynes, 11 Wend., 557.) 

The indictment has not been excepted to, and it is not 
intended to discuss or pass upon its sufficiency on these 
grounds without argument and further examination. 

We are of opinion that the indictment was insufficient 
in not stating who was the owner of the property, and that 
the motion in arrest of judgment should have been sus- 
tained on that ground. The judgment is therefore re- 
versed and the case remanded. 


REVERSED AND REMANDED. 





A. T. Witson, Apmrnistrator, v. SALLY CaTCHINGS. 


1. CONSTRUCTION OF STATUTES.—The act. directing that all causes, 
criminal and civil, pending in Kaufman be transferred to Rockwall 
county, in which the defendant resides, does not authorize the 
transfer of an administration, on application of one claiming the ad- 
ministration as widow, as against the administrator. 

2. VENUE IN PROBATE MATTERS.—It would seem that such application 
should be heard and determined by the court where letters had 

been granted. 
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Appeat from Kaufman. Tried below before the Hon. 
A. J. Fowler. 

August 23, 1873, A. T. Wilson applied to the District 
Court of Kaufman county for jetters of administration on 
the estate of Augustus Catchings, deceased, who died 26th 
February, 1873, while on a visit to Hines county, Missis- 
sippi. It was alleged that deceased resided in Kaufman 
county, and left an estate of about six thousand dollars— 
left no widow, and that petitioner had the consent of 
ereditors to administer. 

October 1, 1873, after due notice, the court made an 
order granting letters of administration as prayed for to 
Wilson. 

On October 6, Wilson filed his bond in $12,000, which 
was approved, and took the statutory oath as administra- 
tor. 

Upon this, and on same day, the court ordered that let- 
ters of administration issue to Wilson. 

On same day, Sally Catchings filed objections : (1,) because 
she was the lawful wife of the deceased; (2,) because the 
estate was community property; (3,) because the estate is 
situated in Rockwall county, and because Wilson resided 
in Kaufman county, and had no interest in the estate, nor 
was of kin to the intestate. 

On same day was filed by Ward & Slaughter, attorneys 
of Sally Catchings, a motion to revoke the order granting 
letters to Wilson, alleging that she was the widow of de- 
ceased ; that the homestead of deceased, at his death, was 
in Rockwall, and not in Kaufman county; that no part of 
the property of the estate was in Kaufman county, but 
that all is situate in: Rockwall; that Wilson was not of 
kin nor interested in the estate; that there was pending 
in Rockwall county an application for letters of adminis- 
tration; and that the property of deceased was situate in 


‘that part of Kaufman county which is now comprehended 


in the limits of Rockwall county. 
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October 17, Wilson filed an answer resisting the motion, 
denying that Sally Catchings was widow of deceased; al- 
leging that she was a freed-woman, and had been his slave; 
that deceased had hired her to accompany him to Texas, 
and to nurse his son, about 10 years of age; that deceased 
had purchased for her 250 acres of land, worth fifteen 
hundred dollars; had given her a wagon and pair of mules 
worth five hundred dollars; that she had been hired by | 
deceased, and had been paid in full, &e.; that the deceased 
left legitimate children by a marriage, (giving the names; ) 
that the administration had been undertaken at request of 
creditors, and for the protection of the estate; that he 
(Wilson) had, on 23d April, 1873, obtained temporary let- 
ters of administration on the estate, at which time and 
for long subsequent thereto the county of Rockwall was 
not organized. 

Upon the motion the court ordered the transfer of the 
“administration to Rockwall county, as directed by law.” 

To this Wilson excepted and gave notice of appeal. 

It appears by bill of exception that Wilson offered 
evidence in support of all his allegations in his answer 
that Sally Catchings was not widow of deceased ; that she 
had no interest in the estate. Appeal bond, over objec- 
tion, was fixed by the court at $12,000, to operate as sus- 
pensive. 


T. J. Word, for appellant. 
No brief for appellee. 


GouLp, Associate Justice.—On the 22d day of August, 
1873, appellant, Wilson, applied to the District Court of 
Kaufman county for letters of administration on the estate 
of Augustus Catchings, deceased, alleged to have died on 
February 26, 1873, and to have resided in said Kaufman 
county at the time of his death. On October 1st ensuing, 
an order was made granting him the administration, and 
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on the 6th of the same month, he having given bond and 
taken the oath, a further order was made that letters be 


-issued. On the same day Sally Catchings, claiming to be 


the wife of deceased, filed a motion to revoke the letters 
of administration, alleging, amongst other things, that the 
home of deceased was in that part of Kaufman county then 
comprehended within the limits of Rockwall county; that 
the court had no jurisdiction, and asking also the transfer 
of the cause to Rockwall county. On the hearing of this 
application, the court entered up an order, reciting that it 
appeared that the home of deceased and the bulk of his 
property were in Rockwall county; that the applicant, 
Sally Catchings, lived with deceased at the time of his 
death, *‘and that the said applicant is in fact the real de- 
fendant in this case,” and directing the transfer of the 
administration to Rockwall county, “as directed by law.” 

On the 1st of March, 1873, was passed an act creating 
the county of Rockwall, directing its organization by com- 
missioners. On June 2, 1873, another law was enacted, 
published with the special laws, directing the transfer 
from the District Court of Kaufman of all causes, civil and 
criminal, then pending in said court, “in which the de- 
fendant resides in Rockwall county.’”’ This seems to have 
been regarded by the court as authorizing its action; but 
we are unable to see how one who was applying for the 
revocation of letters of administration granted to another, 
and asking the order of removal of the case, could claim 
the privileges of a defendant. We have been cited to no 
other provision of the general law or the law regulating 
administrations giving the court authority to change the 
venue in cases like the pregent. The power to do so exists 
only in cases provided for by law. (Taylor v. Williams, 
26 Tex., 585.) In cases of new counties being created, in- 
cluding the territory where the deceased had resided, the act 
of 1846 made it the duty of the County Court, upon the 
petition of the executor or administrator, or a majority 
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of the heirs of any such estate, to transfer the administra- 
tion. But even if still in force, which we will not now 
proceed to inquire, it does not affect the case before us. 
We must assume, in the absence of proof showing when 
Rockwall county was organized, that the court had juris- 
diction to govern the letters. (Clark v. Goss, 12 Tex., 395: 
Burdett v. Silsbee, 15 Tex., 604.) If, in fact, the court had 
become satisfied that it had no jurisdiction, because Rock- 
wall county was organized before the application for let- 
ters was filed, it certainly failed to correct the original 
error by making an unauthorized order transferring the 
ease to Rockwall county, instead of setting aside its whole 
proceedings. 
The judgment is reversed and the case remanded. 





REVERSED AND REMANDED. 





GrorGe M. Cox v. Auaust REtnHArRDT. 


1. ATTACHMENT SUIT—PRACTICE.—An attachment suit may be brought 
upon a debt not due, yet when brought on such debt, orupona debt 
overdue, the attachment should be quashed, and, if no other cause 
of action remains, the ease should be dismissed. 

2. MATURITY OF PROMISSORY NOTES.—Suit cannot be instituted upon 
a note on the day it is payable, save by attachment, and as upon a 
debt not due. 


Error from Anderson. Tried below before the Hon. 
John G. Scott. 

On May 20, 1872, Aug. Reinhardt brought suit against 
George M. Cox, on a promissory note payable on same 
day for two hundred dollars, and for twenty dollars for 
work and labor. At same time affidavit for attachment 
was filed, alleging, as did the petition, that Cox was justly 
indebted to petitioner in the sum of two hundred and 
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twenty dollars, and that Cox is about to transfer his prop- 
erty for the purpose of defrauding his creditors, &c. 

The attachment was issued and levied on four mules. 

Defendant excepted to the petition and to the attach- 
ment proceedings, because suit was instituted and attach. 
ment sued out as upon an overdue debt, and defendant 
urged other pleas to the merits. 

The exceptions of defendant were overruled, and judg- 
ment rendered for the amount of the note, and an order 
for sale of the property seized in attachment. 

Motion for new trial was overruled, and defendant pros- 
ecutes a writ of error. 


T. J. Word, for plaintiff in error. 
T. L. Gammage, for defendant in error. 


Moore, Assocrate J ustice.—It clearly appears upon the 
face of the petition of Reinhardt, the plaintiffin the District 
Court, that the note for two hundred dollars was not due 
when he brought his suit upon it. It has been held by this 
court that days of grace were only allowed by our former 
statute on bills and notes assignable and negotiable by law, 
which are contracts between merchant and merchant, their 
factors and agents. (Oliphant v. Dallas, 15 Tex., 138; 
Moore v. Iollaman, 25 Tex. Supp., 81; Campbell v. Lane, 
25 Tex. Supp., 98.) But no such distinction is made by 
the present statute. (Pas. Dig., art. 234.) 

If, however, the debtor was not entitled to the days of 
grace allowed by the statute on this note, it would not 
alter the result. It would still be obvious that the suit 
was prematurely brought, on a demand not due, unless it 
was warranted by the attachment, which was obtained con- 
temporaneously with the bringing of the suit. The debtor 
had the entire day upon which the note fell due, and upon 
which the suit was brought within which to pay it. Con- 
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sequently suit could not be brought on the mere ground of 
the debtor’s default in its payment when due until the next 
day. 

This suit, however, was commenced by attachment. 
And it is not to be questioned that suits may be brought 
in this manner, although the debt or demand upon which 
it is founded be not due at the time the petition is filed and 
the attachment issues. (Pas. Dig., art. 154.) But when 
this is done, the petition and affidavit for attachment should 
show when the debt will be due, so that the action of the 
court may conform to the facts of the case. If the suit is 
brought as if it was for a debt past due, and it is so averred 
in the affidavit for the attachment, and such is not the fact, 
the affidavit will not justify or support the attachment, and 
it should be quashed. And if there is no other cause of 
action disclosed in the petition, matured at the commence- 
ment of the suit, upon which it can proceed, it must be 
held to be dependent upon the attachment, and must fall 
with it, and should be dismissed. (Sydnor v. Totman, 6 
Tex., 189; Stowe v. Sewall, 3 Stew. & Port., 67; Benson 
v. Campbell, 6 Port., 455; Tobias v. Wood, 1 McMull., 103.) 

There was no direct and specific motion made to quash 
the attachment, as is the usual and better practice. But 
the defects in the petition and affidavit were distinctly 
pointed out and called to the attention of the court by spe- 
cial exceptions, which we think was sufficient. The court, 
however, overruled the exceptions; and in this there was 
error, for which the judgment must be reversed. 

The fact that the debt lacked only four days at most of 
being due when the suit was brought, and as no action of 
the court could be taken in the case beyond the seizure 
of the property before the debt would be due, and, there- 
fore, it cannot be seen that any material injury has re- 
sulted tothe debtor from the defects in the petition and 
affidavit for attachment, does not, in our opinion, warrant 


a departure from the long and well-established rule re- 
38 ; 
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quiring a strict observance of all the requirements of the 
law by those who are seeking to enforce their demands 
by the aid of this stringent and harsh writ. 

Notwithstanding the suit was improperly brought, and 
if not otherwise aided must fall with the attachment, yet 
as the plaintiff’s demand was past due when the exceptions 
were filed, and as, under a practice which has been recog- 
nized in our courts, he might, on the payment of the 
costs, have by amendment proceeded with the case with- 
out the attachment, we think we are warranted in revers- 
ing and remanding the cause to the District Court, instead 
of reversing and dismissing it, as in strictness would be 
more regular; and it is so ordered. 


REVERSED AND REMANDED. 





Jackson Smita v. T. F. DEweEEsE. 


INJUNCTION—MAYOR’S COURT.—A mayor of a city has no jurisdiction 
to try civil causes, unless conferred upon him by the act of ineorpo- 
ration of the city; and a judgment in a civil cause will be enjoined 
on application to the District Court. 


Appeal from Smith. Tried below before the Hon. Z. 
Norton. 

F. M. Hays assigned an account against Jackson Smith 
to T. F. Deweese, who brought suit thereon before 
Matthew Wood, mayor of the city of Tyler. 

Judgment was rendered in favor of Deweese and against 
Smith and Hays for the amount of the account so as- 
signed. 

August 13, 1872, Smith presented his petition for cerii- 
orari and injunction against Deweese and Wood, alleging 
the facts and proceedings had before the mayor, Wood; 
insisting that the account was unjust, that it was assigned 
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to Deweese by Hays for the purpose of conferring juris- 
diction of the suit upon Wood; conspiracy between Hays, 
Deweese, and Wood; and further, “ that the city of Tyler 
is incorporated under a special act of the legislature, de- 
fining and limiting the power and authority of the mayor 
and board of aldermen, and not under the general laws of 
incorporation ;” “that the civil jurisdiction of a magistrate 
is not conferred upon the mayor of the city of Tyler by the 
act of its incorporation,” copy of which was appended to 
the petition as an exhibit. 

Deweese answered under oath, denying the facts alleged 
in the petition, except as to the alleged want of jurisdic- 
tion of the mayor, and submitted a motion to dissolve the 
injunction for want of equity in the bill, and because his 
answer had sworn away the equities in the bill. 

The motion was sustained, the injunction dissolved, and 
the bill dismissed. . 

From this judgment Jackson appealed. 


John L. Henry, for appellant. 
Stephen Reaves, for appellee. 


Devrnz, Assocrate J ustice.—Appellant, Smith, obtained 
an injunction restraining appellee, Deweese, from collecting 
(and Matihew Wood, as mayor of the city of Tyler, from 
issuing any execution upon) a judgment obtained against 
appellant by Deweese before Wood, as mayor of the city 
of Tyler, and among other grounds for the injunction, 
averred that the mayor of Tyler had no jurisdiction to hear 
and determine civil actions between parties. 

Deweese answered, and moved to dissolve the injune- 
tion. The judge sustained the motion, dissolved the in- 
junction, and dismissed the petition, from which appellant 
has appealed, and assigns for error the dissolving of the 
injunction and dismissal of the bill, although the defend- 
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ant, in the injunction, had failed in his answer to assert or 
claim that Wood, the mayor of Tyler, had jurisdiction of 
the case. 

The appellant, in his petition, referred to and filed with 
it, as an exhibit, a certified copy of the act incorporating 
the city of Tyler, approved April 26, i871. There is 
nothing in this act of incorporation which can be construed 
to vest in the mayor power to try civil suits between par- 
ties. If such power exists, it is not shown by the record 
before us. 

The court erred in dissolving the injunction. 

The judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 





Tue State v. D. W. Snow. 


. ASSAULT UPON UNKNOWN PARTY.—In an indictment for assault and 
battery, where the injured party is unknown, it is sufficient to charge 
that the assault was made upon a certain person to the grand jurors 
unknown. 


AppraAL from Kaufman. Tried below before the Hon. 
M. H. Bonner. 


George W. Smith, for the State. 


Roserts, Cuter Justice.—The indictment charges an as- 
sault and battery “upon the person of an Irishman, whose 
name is to the grand jurors unknown, in the town of Cedar 
Grove in said county.” 

There were several grounds of exception taken to the 
indictment, none of which it is deemed necessary to refer 
to, except that relating to that part of the indictment above 
quoted, it being as follows: 

*‘ Because the name of the party charged to have been 
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assaulted is not stated in said indictment, nor is there any 
description of said party contained therein.” 

Our Code of Criminal Procedure, in prescribing the re- 
quisites of un indictment, is silent on this subject, as fo 
the name of the party assaulted, except so far as it may be 
embraced in that clause which requires that the offense 
must be set forth in plain and intelligible words.” (Pas. 
Dig., art. 2863, (395.) 

The same article makes express provision as to the name 
of the party accused, by prescribing that “ it must contain 
the name of: the accused, or state that his name is un- 
known.”” That express provision furnishes the nearest 
analogy that is to be found in the code from which to de- 
dace the rule as applicable to this case, and which seems 
to have been acted on in framing this indictment. 

In complying with the requirement of the code, to set 
forth the offense it involves the necessity of designating 
both the accused and the injured party in some such way 
as will identify them, when practicable to do so; and this 
necessity is practically much greater often in reference 
to the name of the party accused than that of the party 
injured. 

Upon reference to authorities, we find it laid down as the 
general rule that the name of the injured party must be 
stated. This rule, however, is subject to exceptions, one 
of which is where the name is unknown. 

* There are, indeed, some cases in which the names of 
third persons cannot be ascertained, in which it is suffi- 
cient to state ‘a certain person or persons to the jurors 
unknown.” (1 Chit. Cr. Law, 212.) ; 

In the same connection it is said that ‘“ wherever the 
name of the party injured is known, it is absolutely neces- 
sary to insert it. Thus, in an indictment for larceny, 
though the goods may be said to be the property of ‘per- 
sons unknown,’ if that is actually the case, yet if the owner 
be really known, the allegation will be improper, and the 
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prisoner must be discharged from that indictment, and 
tried on a new one rectifying the mistake.” (Ib., 213; 
also 1 Arch. Cr. Plead., 124, note.) 

This has been qualified as follows: “ Where third per- 
sons cannot be described by name, it is enough to charge 
them as a ‘certain person or persons to the jurors afore- 
said unknown,’ which is correct, if the party is at the time 
of the indictment unknown, though he become known after- 
wards.” (Whart. Am. Cr. Law, 251, referring to Common- 
wealth v. Hendrie, 2 Gray, Mass., 503.) 

This will suffice to show the current of authority in sup- 
port of the correctness of the indictment in this case. 

We are of opinion that the court erred in setting aside 
the indictment as defective. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 





J. Tutus v. Tue State. 


1. ARSON—PRINCIPAL AND ACCESSORY.—See facts held insufficient to 
sustain a conviction of arson as principal, but proving only that de- 
fendant was an aceessory. 

2. MERE KNOWLEDGE OF CRIME NO PROOF OF GUILT.—Mere knowl- 
edge that an offense is about to be committed will not render a party 
guilty as principal, there being no proof of any act on the part of 
the accused in aid of the offense, or of his being present advising or 
agreeing to its commission. 

3. The mere absence of the charge of the court in a transcript in appeal 
in a felony case will not be cause of reversal. The court will presume 
that the clerk by mistake omitted the charge. 


APPEAL from Milam. ‘Tried below before the Hon. A. S. 
Broaddus. 


Tullis was tried and convicted of arson. The opinion 
of the court carefully recites the facts, except that the 
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letter alluded to in the opinion is not given. It is as fol- 
lows: 
“Austin, June 18th, 1874. 

“Mr. Gro. F. Gace. 

“Sir: I have been thinking of that matter we were 
talking of. Now, Mr. Gage, it is impossible for me to 
stay here four or six weeks idle, and no money. Now 
you have everything your own way, and there is no 
question but you can get your money, if I will get ont of 
the way, and if you will give me a reasonabie sum [I will 
leave the country and go North where my folks are, and 
will pledge you my word I shall never come back or ever 
say a word one way or the other. I know you are safe on 
this matter after I leave, for no one else knows it. I don’t 
want you to think for a minute that I am trying to scare 
you, for Iam not, but I have that feeling about me that I 
have been wronged and trifled out of my hard earnings by 
‘that dirty dog, and I want to get even with him. ‘There is 
nothing resting on my shoulders, and if I have to report 
him I shall make expenses out of it, for I know more than 
you could ever know. Now, Mr. Gage, do what is right, 
and I will leave on first train. The reason I write to 
you is because I ean write better than I can talk. Hoping 
to get a reply soon, I remain your friend, 

“J. E. Tuwws.* 


The testimony consisted entirely of evidence of the de- 
clarations of the defendant as a witness on the trial of his 
co-defendant Matson before a magistrate, sitting as an ex- 
amining court. 

No counsel for appellant. 


George Clark, Attorney General, for the State. 


Devine, Associate Justice.—Appellant was convicted 
- , 
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of the crime of arson, and assigns as error ‘‘that the court 
erred in overruling defendant’s motion for a new trial.” 

The evidence consists of the testimony of two persons 
who heard the accused testify in the mayor’s court in Rock- 
dale, on the examination of J. B. Matson on a charge of 
arson, and a letter written by defendant to the owner of 
the building burned. Matson was jointly indicted with 
defendant, but for some reason not appearing in the trans- 
cript of the case was not tried with defendant. 

We cannot inquire into the admissibility of the evidence 
given on behalf of the State by the witnesses who were 
present when defendant testified in the examining court, 
no objection being made to the introduction of this evi- 
dence, instead of the record of the cause in the mayor’s 
court. 

The accused was indicted with Matson as a principal in 
the offense charged, and the evidence as set out in the state- 
ment of facts fails to sustain the charge. ‘The fact that he 
and Matson had previously agreed to go into business in 
keeping a restaurant; that Matson told him he intended 
to burn the house, and he, Matson, would then have means 
to enable them to have the finest saloon in Texas; that he 
was with Matson a short time before the house was fired, 
and that Matson prevailed on him to take away, for de- 
fendant’s own benefit, a saddle, two blankets, and some 
small articles, Matson telling him he might as well take 
them, as, if not taken, they would be burned; and that he 
went home and gave no information of Matson’s intention 
to burn the building. Either or all of these facts fail to 
show that defendant is guilty as a principal. The letter 
written by defendant to the owner of the building shows 
only a guilty knowledge, and asserts his innocence and 
freedom from the crime. Tis conduct after the alarm of 
fire had been given, and after visiting the fire, and on re- 
turning to his lodgings finding Matson in his bed; his ad- 
vice to Matson, to get up and go to the fire, and warning 
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him, with a view,to relieve him from the danger of being 
suspected or arrested as the incendiary, in connection with 
all the evidence in the case, might render him liable as an 
accessory under art. 225, Criminal Code; but as a principal, 
under all the evidence he is not to be held liable. 

The judgment in this case recites that the jury received 
the charge of the court. The Cede of Criminal Procedure, 
art. 594, (Pas. Dig., art. 3059,) declares that: “‘ After the ar- 
gument of any criminal cause has been overruled, the judge 
shall deliver to the jury a written charge,in which he shall 
distinctly set forth the law applicable to the case; but he 
shall not express any opiniou as to the weight of the evi- 
dence, nor shall he sum up the testimony. This charge 
shall be given in ail cases of felony, whether asked or not.” 
There is, however, no charge of the judge in the trans- 
cript. We cannot believe the presiding judge omitted to 
give the charge required by law, and conclude the clerk 
omitted to copy it. We are, however, left in ignorance as. 
regards the effect of the charge on the mind of the jury. 

The judge should have allowed the motion for a new 
trial. The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Mike Devany v. THE State. 


1, NEW TRIAL—WHEN AFFIDAVIT FOR, NOT SUFFICIENT.—A motion 
for a new trial on account of newly-discovered testimony, made by 
one found guilty of crime, which is supported by the affidavit of one 
jointly indicted, should be overruled, unless there was no evidence 
against the affiant on the trial. 

2. ARSON.—WHEN A WILLFUL BURNING OF A HOUSE DOES NOT CON- 
STITUTE.—Though a prisoner may willfully fire a jail, yet if it ap- 
pear that his purpose was only so to burn it as to make his escape, 
and with no design of burning the house down, it would not be the 

willfu) burning of the house contemplated by the law of arson. 
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AppEAL from Fannin. Tried below before the Hon. J. 
C. Easton. 

Mike Delaney was tried at the February term, 1874, of 
the District Court of Fannin county, on an indictment 
charging him, jointly with John Whaley, with the willful 
burning of a calaboose used for contining prisoners in the 
city of Bouham. Late in the evening of the 17th March, 
1874, Delany and Whaley were arrested for drunkenness, 
and confined in the calaboose in Bonham during the fol- 
lowing night. Soon after being imprisoned, Delancey, still 
drunk, swore that he would burn up the town of Bonham 
before the next Tuesday night. Late in the night of 17th 
Mareh the cries of defendant were beard calling for water 
to extinguish fire. A fire had been kindled on the floor 
with staves of a bucket, and the floor burned through. 
Water was handed to defendant through the grates of the 
prison, with which he extinguished thie fire. 

No witnesses were introduced for the defense. The judge, 
after copying in his charge the statutory definition of ar- 
son, and informing the jury that a calaboose was a public 
building, instructed it further, as follows: ‘On the trial of 
a criminal action, when the facts have been proved that 
constitute the offense, it devolves on the accused to estab- 
lish the facts or circumstances on which he relies to excuse 
or justify the prohibited act or omission. Drunkenness is 
no excuse for crime. A man is always presumed to intend 
the natural consequences of his own act, and if you have 
a reasonable doubt arising from the evidence that this de- 
fendant did not willfully set fire to the calaboose, or if he 
did not aid in doing so, you will find him net guilty; but 
if you believe that he did willfully set fire to it, or aid in 
doing so, you will find him guilty as before charged. 

Verdict of guilty, and punishment assessed at five years 
in the penitentiary. There was a motion for new trial, 
supported by the affidavit of the co-defendant, Whaley, to 
the effect thatethe fire was accidentally communicated to 
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the floor from a pipe which one of the prisoners had been 
smoking. Motion overruled, and defendant appealed. 


No briefs for appellant have reached reporters. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—We do not think the court 
erred in admitting the threat of defendant, “that he would 
burn up the calaboose and town of Bonham before the next 
Tuesday night,” while he was imprisoned. It does not stand 
on the same ground of confession of having previously com- 
mitted an offense made after and during his imprisonment. 
Nor do we think the affidavit of his co-defendant, that the 
burning was accidental, was a good ground for a new trial, 
as presented in defendant’s motion, because the facts de- 
veloped on the trial did not show that there was no evi- 
dence against his co-defendant, Whaley. It was nearly as 
strong against one of them as against the other, the threat 
made by defendant on the previous evening being the only 
difference. The only other ground in the motion for a 
new trial was that the verdict was contrary to the law and 
evidence. Arson is the willful burning of a house. The 
house need not be consumed with fire to constitute the of- 
fense. It will be sufficient to show that a person set fire 
to the house, to the extent that some part of the house was 
on fire, unless it is made clearly to appear that it was acci- 
dental, or was done for some other object wholly different 
from the intention to burn up or consume the house. If, 
for instance, it appeared from the evidence that a person 
confined in prison set fire to the door to burn off the lock 
so as to make his eseape, or that he burned a hole in the 
floor or in the wall for the same purpose, it would not be 
arson. So it has been held by the courts of other States. 
(The People v. Cotteral et al., 18 Johns., 115; The State v. 
Mitchell, 5 Ired., 350.) 
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If, however, a prisoner, or a number of prisoners in con- 
cert, should set fire to a jail without such definite purpose, 
‘ but for the purpose of burning the jail sufficiently to pro- 
duce the alarm of fire, and in the consequent confusion 
make an escape, being at the same time indifferent as to 
whether the jail was consumed or not, that would be arson. 
In this case the evidence is circumstantial. There is no 
direct evidence that both or either one of the two'prison- 
ers set fire to the calaboose, and the circumstances tended 
very strongly to show that they were endeavoring to burn 
a hole in the floor, so as to make their escape through it. 
The fire must have been burning for some time, perhaps 
several hours, before daylight. It is not reasonable to sup- 
pose, considering the trivial importance of their offense, as 
indicated by their fines next day, after they were put in 
drunk, that they were desperate enough to intend to burn 
up the calaboose during the night, with themselves in it. 
When they gave the alarm of fire, about daylight, they did 
not act like persons who had set fire to the house to pro- 
duce general alarm and escape in the confusion. Had that 
been their design, we should have reasonably expected that 
they would have waited until the fire had taken greater 
effect, and then, upon giving alarm, have let others rush 
into the calaboose to extinguish the fire, with the hope of 
there having been a chance to rush out. Instead of that, 
defendant called for water the first thing, and it being 
handed to him through the grated window, he put out the 
fire himself on the inside, and another person, crawling 
under the calaboose, put it out on the under side of the 
floor; so that the fire was entirely extinguished, and the 
prisoners were still in prison, when the marshal of the 
town came with the key, unlocked the door, went in, and 
examined the premises in reference to the burning. There 
is not the least intimation on the part of any of the wit- 
nesses that they made any effort to escape. The marshal 
does not even state that he summoned a guard when he 
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took them before the mayor, where they were each fined 
two dollars and fifty. cents and discharged. 

The whole trial of the case seems to have proceeded 
upon a view of the law, that if the defendant did willfully 
set fire to the calaboose, he was guilty of arson, whatever 
might have been his intention in doing it. The jury was 
instructed that: “On the trial of a criminal action, when 
the facts have been proved which constitute the offense, it 
devolves on the accused to establish the facts or cireum- 
stances on which he relies to excuse or justify the prohib- 
ited act or omission.” This charge in this shape, though 
its meaning may be well understood by a lawyer, may 
sometimes be well calculated to mislead a jury. The facts 
or circumstances of excuse may have been already shown 
by the evidence for the prosecution, and then it would not 
devolve on the defendant to show them. So in this case, 
all the witnesses that knew anything about the transaction 
had been examined by the State. The defendant had no 
means of showing anything more, as he could not put his 
co-defendant on the stand as a witness. The jury might 
have been correctly told that it devolved on defendant to 
show such facts, unless they appeared in the evidence of 
the prosecution, and then their minds would have been 
directed to the facts in proof, and not be left to the possi- 
ble conclusion that, as the defendant had introduced no 
evidence on his part, there was none favorable to him be- 
fore them already for their consideration. 

Another objection to this charge in reference to this case 
is, that it did not indicate to the jury what facts would be 
an excuse for willfully setting fire to the calaboose, or, in- 
deed, that there could possibly be any such facts. It is 
true that it was not incumbent on the court to indicate 
any such facts, if the evidence did not point to them. For 
instance, it was not required that the court should have 
told the jury that if they believed the defendant, upon re- 
covering from bis drunken spell, was about to freeze and 
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built a little fire with the staves and hoops of the bucket 
on the floor to avoid that calamity, and did not design to 
burn the building to any dangerous extent, under the 
reasonable expectation of being able to control the fire, 
that would excuse him from the criminality of arson, be- 
cause there was no evidence that it was then cold, and no 
other evidence tending to establish such aconelusion. But 
there was evidence tending to show that if the defendant 
willfully set fire to the floor at all, it was done to burn a 
hole through it to make his escape. And the charge 
should, therefore, have indicated that as a fact, which, if 
they believed it to be true from the evidence, would be an 
excuse sufficient to relieve him from the charge of arson. 

In reference to the facts in evidence, all being cireum- 
stantial, the matters to be considered in coming to a con- 
clusion were that the floor of the calaboose was certainly 
on fire, and a small hole had been burned through it. The 
staves of the bucket were found partially burnt, with the 
burnt ends towardsand nearthe fire. Some coals were found 
under the floor, with some chips and shavings near them. 
There was no water left in the calaboose. The two pris- 
oners had been put in while drunk on the evening pre- 
vious, most probably only because they were drunk, and 
one of them noisy. 

Under a view of all these circumstances, the questions 
presenting themselves were, (as no one saw the thing done 
who can give evidence, if any one did see it,) Was the fire 
accidental or was it set on purpose? If on purpose, was it 
done by defendant, or his co-defendant in the building, or by 
some one under it? If done by some one in the building, 
was it done by both or by one, and which one? If defendant 
was implicated in purposely doing it, was it done to con- 
_ sume the building with fire, or to make a hole to get out, 
or was it done with a reckless disregard as to whether the 
building was consumed with fire or not, and for the purpose 
of producing alarm and confusion to facilitate their escape? 
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That the burning was done by defendant, was a material 
fact to be found by the jury, and which was not to be taken 
for granted simply from the fact that he coald have done 
it. If they had been satisfied of that fact beyond a reason- 
able doubt from a consideration of all the evidence, then 
they might have presumed that it was a willful burning, if 
there was not sufficient evidence to satisfy them that it was 
not willful, but was only accidental, or done for the purpose 

‘only of making a hole in the floor through which to escape. 
(As to accidental or negligent burning, see 2 Russ. on 
Crimes, 549; Whart. Cr. Law, sec. 1663.) 

In New York the statute makes arson the * willfal burn- 
ing,” &c., as in this State. 

In North Carolina the statute makes arson the “ willful 
and malicious burning,” &c., as at common law. 

In both of those States it has been held, in well-consid- 
ered cases, that where it appeared reasonably certain, from 
all the facts and circumstances in evidence, that the pur- 
pose of the prisoner in jail in setting fire to it was only and 
solely to burn the lock off of the door, (in one case,) or to 
burn a small hole (in the other ease) to enable him to make 
his escape, it would not be the willful burning of the house 
as contemplated by the law of arson. They both also held 
that if defendant set fire to the house he would be guilty 
of arson, unless it did clearly appear that: his intention in 
doing it was only to so burn it (as above stated) as to make 
his escape. (People v. Cotteral ef a/., 18 Jolins., 115; The 
State v. Mitchell, 5 Ired., 350.) 

Concurring in this view of the law, we are of opinion. 
that the eourt failed to charge the law of the case as it was 
required to be done by facts in evidence, for which error 
the judgment is reversed and cause remanded. 


REVERSED AND REMANDED. 
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CHARLES JoHNSON V. THE STATE. 


THEFT.—When property alleged to have been stolen was taken under a 
claim of ownership, it must appear from the evidence, in order to 
convict : 1. That the property taken did not belong to the accused ; 
2. That he did not believe it to be his own when he took it; and 
3. That it was fraudulently taken. Each of these facts the jury 
must be satisfied of beyond a reasonable doubt, and unless they are 
so instructed a judgment of conviction will not be permitted to 
stand. 


Apprat from Tarrant. Tried below before the Hon. H. 
Barksdale. 


George Clark, Attorney General, for the State. 


Rozerts, Curer Justicr.—The defendant was convicted 
of theft of a quirt from a house, and his punishment was 
assessed at two years’ confinement in the penitentiary. 

The defendant moved for a new trial on the grounds as 
follows: | 

“1st. The court misdirected the jury as to the law gov- 
erning the case.” 

** 2d. The verdict of the jury is contrary to the law and 
the evidence adduced on the trial.”’ 

There is a material variance between the proof and the 
allegation as to the name of the owner of the quirt and 
of the house, it being alleged in the indictment to be E. 
J. Chambers, and proved, according to the statement of 
facts in the transcript, to be J. D. Charnbers. 

In addition to this, the facts present a very peculiar, if 
not extraordinary, case of theft, if it be one. A quirt is 
taken ont of the possession of a negro school teacher, by 
the witness J. D. Chambers, in the street. Charles John- 
son, standing near, claimed the quirt as his property that 
Chambers had thus seized and taken away from-the school- 
master, and followed him into his office, claiming it, and 
so open and pressing was his claim of it, that J. D. Cham- 
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bers left the quirt in his office, and went to the court-house 
in search of a warrant or some means of protection, so as 
to put a stop to the “insolence” of the defendant, leaving 
him sitting on a log in front of his office. While he was 
gone on this errand, Charles Johnson, as we may conclude 
from the evidence, resorted to his right of recapture, which 
the law gave him, if it really was his quirt, and he could 
get possession of it without taking it forcibly away from 
any one, as it would seem Chambers had done just before, 
or without committing any other breach of the peace. 
Johnson entered the office, got the quirt, and as he went 
off with it, told one of the witnesses who had overheard | 
the disputation about it, that he had obtained his quirt. 
There is no evidence that he took it away from any one 
forcibly, or committed any other breach of the peace in 
getting possession of it. He may have committed a tres- 
pass in entering the office of J. D. Chambers without per- 
mission ; but if it really was his quirt, or if he really be- 
lieved it to be his, as he had so openly and urgently in- 
sisted, it could be no crime to take it from the house. He 
proved by two witnesses that he owned a quirt, and by one 
of them, that he had walked into town that day with his 
quirt in his hand. 

The two quirts are shown by the evidence to have been 
very much alike; but there was one most striking differ- 
ence between them which came out on the trial, and 
which, if it had been anticipated, could readily have set- 
tled the right of property to the particular quirt in contro- 
versy, and that difference was that J. D. Chambers’ quirt 
was an eight-plat quirt, and Charles Johnson’s quirt was a 
six-plat quirt. Now, if J. D. Chambers had examined the 
quirt which he says he took from the negro schoolmaster, 
so as to have stated that it certainly was an eight-plat 
quirt, and not a six-plat quirt, then the evidence. would 
have been much the stronger on his side in establishing 


his right of recapture of it from the schoolmaster, who had 
39 
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possession of it, and that it was really the property of J. 
D. Chambers, as he evidently believed it to be. Or, on the 
other hand, if Charles Jobnson had brought up his six- 
plat quirt, and shown by the schoolmaster or otherwise 
that that was the identical quirt that J. D. Chambers took 
away from the schoolmaster and that he had recaptured 
from the house, then the evidence would have been the 
stronger on his side as to the right of property in the quirt, 
as he seemed, from the cvidence of his open, public, ur- 
gent claim, to believe it to be. 

In the absence of this satisfactory mode of ascertaining 
the right of property to the quirt as between the contend- 
ing parties, the evidence was certainly much stronger in 
favor of its being the property of J. D. Chambers, because 
he testified that he took his quirt away from the school- 
master, who had it in his hand, standing in a crowd of 
negroes, when defendant claimed it as his. Charles Jobn- 
son, being on trial for a felony, could not be sworn to 
maintain his claim by his oath. Had the issue been upon 
the right of property to the quirt between the two claim- 
ants to it, the verdict might well have been found in favor 
of Chambers and against Johnsou, under the evidence as 
it was detailed before the jury on the trial, it preponde- 
rating in his favor by Chambers’ positive testimony that 
the quirt was his, notwithstanding he had taken it from 
the peaceable possession of another man, and Johnson at 
once set up elaim to it as his property. But that was not 
the issue in this case. 

The real questions were: Did Johnson take a quirt from 
the possession and house of Chambers? Was that quirt the’ 
property of Chambers? Did Johnson fraudulently take the 
quirt, that is, take it without believing it to be his own 
property when he took it? And were the jury satisfied 
of the truth of each one and all of these facts beyond a 
‘reasonable doubt from the evidence ? 

We do not think that the charge of the court did pre- 
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sent these issues clearly and distinctly to the jury, but was 
so shaped as to rather assume that it was Chambers’ quirt, 
and that there was a quirt stolen. It is difficult other- 
wise to account for the verdict. 

For that a freedman, in the open day, in the street, in 
the city of Fort Worth, in a crowd of people, would claim 
a quirt as his property from a doctor who had an office 
there, would follow him into his office and urge his claim 
of property with such vehemence and earnestness as to 
be deemed by the doctor “insolence,” to a degree that, 
as u peaceable citizen, he was impelled to go to the court- 
house in search of a magistrate to get a warrant or some 
other means of protection, and that all this was done by 
the freedman upon a pretended claim of right, deceitfully 
put forth knowingly to deprive the doctor of his property, 
and not believing that he had any right to it himself, 
would be a transaction so entirely out of the course of 
ordiuary events in this country as to be very improb- 
able. 

If he claimed the quirt, believing it to be his, whether 
in fact it was or not, and he took it under that claim, he 
may have been guilty of “insolence,” or very bad man- 
ners, but not of an offense which consigns to the peniten- 
tiary as a felon. 

We are of the opinion the motion for new trial should 
have been sustained, and the judgment will therefore be 
reversed and the cause remanded. 


REVERSED AND REMANDED. 





Sam Warp v. Tue Strate. 


1. EVIDENCE—WHEN DECLARATIONS OF ONE CHARGED WITH CRIME 
ARE ADMISSIBLE IN HIS DEFENSE.—When the ascertainment of 
the motive with which an act is done becomes material on the trial 
of the actor to determine his guilt or innocence, his declarations 









































612 Warp v. Tue Strate. [Tyler Term, 





Opinion of the court. 





made at the time the act is done, and expressive of its character or 
object, are regarded as verbal acts indicating a present purpose and 
intention, and are admissible in evidence. 

2. EVIDENCE—DECLARATIONS.—The declarations of one charged with 
theft, made at the time when the property is first found in his pos- 
session, may be given by him in evidence ; and if he gave a reasona- 
ble account of his possession, it is incumbent on the State to show 
that the account is false. 


ApPEAL from Red River. Tried below before the Hon. J. 
C. Easton. 

Sam Ward was indicted for hog-stealing. When about 
to drive some hogs of his own to market, Mrs. McCrury 
requested the defendant to take the hog alleged in the 
indictment to have been stolen to market to be sold for 
her benefit. Her statements at the time of the delivery 
by her of the hog to defendant were offered by him in 
evidence and excluded, to which defendant excepted. 
One Bramer, the alleged owner of the animal, followed 
the defendant, and, under a claim of ownership, obtained 
possession of the property, with the understanding that, 
if it should be proven to be the property of Mrs. McCrury, 
she should be paid for it. The declarations of defendant, 
when found by the alleged owner in possession of the 
property, were also offered in evidence and excluded, to 
which defendant excepted. Verdict guilty, and punish- 
ment assessed at one year in the penitentiary. 


A. R. Mitchell and Gaines g George, for appellant. 
George Clark, Attorney General, for the State. 


Roberts, Cuter Justice.—We find two bills of exception 
in the transcript to the rulings of the court in excluding 
evidence offered by the defendant on the trial to prove the 
declarations made to the defendant by Mrs. McCrury, in 
reference to the hog alleged to have been stolen, when she 
turned it over to defendant, and also the explanation made 
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by defendant to Mr. Bramer, when found in possession of 
the hog alleged to have been stolen, as to how he, the de- 
fendant, came in pussession of it, in both of which rulings 
the court erred, to the prejudice of the defendant. 

These questions are almost too plain for discussion or 
for reference to authority. 

The questions in the case, as presented by the facts, were, 
Did defendant know that the hog did not beloug to Mrs. 
McCrury at the time she turned it over to him, to be driven 
by him to market and sold for her; and did he receive it 
to aid her in committing a theft of the hog; and was the 
jury satisfied of these facts from the evidence beyond a 
reasonable doubt ? , 

What Mrs. McCrury said about the hog, and the direc- 
tions given by her to defendant while in the act of turning 
over the hog to him, was part of the act itself, and as such 
should have been admitted as part of the res gesia. (1 
Starkie Ev., 63.) 

Mr. Greenleaf says: Where a person does any act ma- 
terial to be understood, his declarations made at the time 
of the transaction, and expressive of its character, motive, 
or object, are regarded as “ verbal acts indicating a pres- 
ent purpose and intention,” and are therefore admitted in 
proof like other material facts. (1 Greenl. Ev., § 108.) 

Upon the same principle, proof of what defendant said 
when he was found by Bramer in possession of the hog, 
as to the manner of getting possession, should have been 
admitted. 

Mr. Starkie, in speaking of the force of the presumption 
of the guilt of a party arising from his being found in pos- 
session of property that has been stolen, says: “ The fact 
of possession is capable of being confirmed or weakened 
by cireumstanees, particularly those of bis concealment of 
the goods; the opportunity the prisoner had to commit the 
crime; his vicinity to the place; his conduct when the 
charge"was made; false or improbable representations to 
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account for the possession; his readiness or unwillingness 
to meet the charge.” . 

** The force of this presumption depends upon the con- 
sideration that the prisoner, who can account for his pos- 
session of the goods, will, if that possession be an honest 
one, give a satisfactory account of it.” (2 Starkie Ev., 
449, 450. 

Mr. Greenleaf states the general rule to be ‘‘ that where 
& man in whose possession stolen property is found gives 
a reasonable account of how be came by it, it is incumbent 
on the prosecutor to show that the account is false.” (3 
Greenl. Ev., § 32.) 

This principle is found in a great variety of modes of 
expression, more or less accurate, but which, however ex- 
pressed, embraces plainly the idea of the admissibility of 
such declarations as were offered to be proved in this case, 
for the error of the court in rejecting which, the jadgment 
is reversed and cause remanded. 


REVERSED AND REMANDED. 





CraMER, BERGMANN & Co. v. W. HERNSTADT ET AL. 
PRACTICE.—Participation by several defendants in a conspiracy to com- 
mit a fraud is not of itself a sufficient connecting link to render 


them liable to be joined in the same action. 


Error from Marion. Tried below before the Hon. J. D. 
McAdoo. 


H. McKay, for plaintiffs in error. 


Penn § Todd, for defendants in error. 


Devine, Associate Justice.— Appellants, who were 
plaintiffs in the court below, and obtained a judgment for 
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the full amount of their debt against the defendants, W. 
Hernstadt and Emile Hernstadt, seek to reverse the judg- 
ment of the court dismissing the suit as to Faulkner and 
Scherck, two of the defendants, and who alone are repre- 
sented in this court, the Hernstadts not appearing. 

Appellants assign as errors: 

Ist. That the court erred in sustaining the demurrer of 
defendants, Faulkner & Scherck; 2d, the court erred in 
dismissing this suit as to Faulkner & Scherck upon de- 
murrer, when. plaintiffs had taken leave toamend; 3d, the 
court erred in sustaining the demurrer of Faulkner and 
Scherck after the plaintiffs amended their petition; 4th, 
the court erred in dismissing this cause as to defendants, 
Faulkner and Scherck. 

These assignments of error are not sustained by an ex- 
amination of the record. 

The appellants brought a suit to recover the amount of 
a bill of goods purchased from them in New Orleans by 
one W. Hernstadt, and James Emile Hernstadt and Ed- 
ward M. Hernstadt as having reeeived the goods, and as 
acting on behalf of their principal in Jefferson and Sher- 
man, in Texas. The petition further charged that the de- 
fendants, Faulkner & Scherck, merchants in Jefferson, had 
conspired and combined with their co-defendants to hinder 
and delay plaintiffs in the collection of their just debts; 
had secretly purchased and conveyed to the store of de- 
fendants Faulkuer & Scherck a quantity of goods from the 
store of defendants, Hernstadts; and closed with a prayer 
that all the defendants be held liable, jointly and severally, 
to pay plaintiffs the amount of their debt, interest, &c., and 
that the property attached by the sheriff be sold, &e. 

The defendants, Faulkner & Scherck, answered, denying 
all fraud or interest with their co-defendants, and asserted 
that the goods purchased by them.were purchased without 
any fraudulent intent; denied all interest in the purchase, 
other than as the agents of Rosenberg, Scherck & Berkson, 
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merchants in New Orleans, from whom nearly all the goods 
were originally parchased, and that the same was done to 
secure payment for the money due on said goods so re- 
ceived by them from defendants, Hernstadts. 

The exceptions to the petition were that it did uot allege 
that defendants were indebted to or in anywise connected 
in business or interest, or as being in any way instrumental 
in obtaining credit for the Hernstadts, or that there was 
any privity of contract or interest in any way existing be- 
tween them and the other parties in the suit; that plain- 
tiffs’ petition attempted to charge a contract, but charged 
(if it charged anything) these defendants with a “ tort.” 

The judge sustained the exceptions. On the 16th of 
September, 1871, the plaintiff had leave to amend; and on 
the 23d of September, 1872, plaintiff amended, charged 
the three Hernstadts as a partnership firm, and, in sub- 
stance, rep2ated the charges of their original petition 
against the defendants, Faulkner & Scherck, who moved 
to dismiss plaintiffs’ amended petition on the ground that 
it set forth no cause of action against them; that if it did, 
it was a new suit, and no service had been made on either 
of them; that they had been dismissed at a former term of 
the court, and plaintiffs had failed to amend their plead- 
ings during the term. The motion was sustained as to 
them. 

There was no error in the action of the court dismiss- 
ing the petition, original and amended, as to Faulkner & 
Scherck. The petition showed no privity of contract be- 
tween Faulkner & Scherck and the other parties to the 
suit. The suit was in reality an attempt to blend in one 
suit parties liable on a contract for goods sold and deliv- 
ered with other parties who had purchased goods from 
plaintiffs’ debtors. The goods so purchased were not the 
goods sold by plaintiffs to the Hernstadts, but of an en- 
tirely different character, the charge of conspiracy being 
thé link by which it was sought to bind the two firms in 
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this suit. The appellees, Faulkner & Scherck/ were im- 
properly joined, and their motion to dismiss was properly 
sustained. (Johnson v. Davis, 7 Tex., 174; 1 Chit. Plead., 
44,45.) If plaintiffs can show any claim to the property 
attached by them, and released on claim bond to Faulkner 
& Scherck, they will have an opportunity of showing it on 
the trial of the right of property, (under the statute,) if that 
has not been already settled. 

The judgment is affirmed. 

AFFIRMED. 


Henry C. Roserts v. C. PALMoRE. 


CHARGE OF THE COURT.—It is not error for the court to instruct the 
jury to find attorney’s fees as reasonable costs, where the contract 
stipulated that the ‘‘expenses of collecting the debt’’ shall also be 
paid. 


APPEAL from Cass. Tried below before the Hon. J. D. 
McAdoo. 


F. M. Henry, for appellant. 


Vaughan, and Mason ¢ Campbell, and Walion ¢ Green, for 


appellee. 


Deving, Assocrate Justice.—Appellee, as the assignee of 
Blaylock and wife, recovered a judgment for the unpaid 
balance of the purchase money of a tract of land sold by 
Blaylock and wife to appellant, he having at the time of 
purchase executed his note and an instrument in the or- 
dinary form of a mortgage to secure the payment of the 
same, with a stipulation to pay Blaylock all expense in- 
curred in collecting the debt. Appellee likewise obtained 
a judgment for seventy-five dollars, attorney’s fees for col- 
lecting the debt, with a decree enforcing the vendor’s lien. 








618 Roperts v. PALMORE. [Tyler Term, 





Opinion of the court. 





Appellant assigns as error: ‘1st. The court erred in re- 
fusing to give the special instructions asked by the defend- 
ant, Roberts.” The court, in the charge to the jury, gave 
in substance the instruction asked by defendant, namely, 
that the evidence must show that the note sued on was 
given in consideration of the purchase money of the land 
described in plaintiff’s petition, and if so, the jury would 
find the land was liable for the debt. There was conse- 
quently no error in refusing to give the charge asked for 
defendant. The second assignment is that ‘the court erred 
in refusing to grant a new trial herein.” The grounds set 
forth in the motion for a new trial were that the verdict 
was not supported by the testimony, because there was no 
proof that the note sued on was given for or in considera- 
tion of the land mentioned in plaintiff’s petition, nor any 
proof, identifying the note with the sale of the land, and 
that the testimony was wholly insufficient to establish the 
vendor’s lien. The evidence showed that the sale of the 
land from Blaylock and wife to appellant was executed on 
the same day that the note and mortgage were executed 
in their favor by appellant. The instruments executed by 
the parties showed that Blaylock’s sale and Roberts’ mort- 
gage covered or included the same tract. The plaintiff’s 
petition charged that the note was given for the unpaid 
portion of the purchase money, described the land, claimed 
a vendor’s lien, and prayed for a judgment and decree 
against the land deseribed. Beyond a general denial, the 
defendant did not attempt to controvert the averments of 
the petition, and on the trial of the cause declined to in- 
troduce any evidence. Under the evidence and all the 
circumstances attending this case the verdict of the jury 
was proper, and the court did not err in overruling the 
motion for a new trial. The third assignment is, that 
‘the court erred in instructing the jury to find the attor- 
ney’s fees as reasonable costs, and then rendering a judg- 
ment upon the finding of the jury of seventy-five dollars 
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for the attorney’s fees. This assignment has no force. Ap- 
pellant had agreed to pay the expenses of collecting the 
debt, and it was shown in evidence that seventy-five dol- 


lars was the amount of plaintiff’s expense in collecting the 
debt by suit. 


The judgment is affirmed. 
AFFIRMED. 





Tromas Suatrery v. THE STATE. 


1. MAIMING.—The court cannot assume, in its charge to the jury on 
the trial of one charged with maiming, that a portion of the human 
body not mentioned in Pas. Dig., art. 2162, is a ‘*member”’ of the 
body. ‘That is matter of fact to be found by the jury. 

2. MAIMING.—On the trial of one charged with maiming, it should be 
distinctly presented to the jury, as a matter of fact, whether or not 
the person injured suffered the loss of a member of his body by the 
willful act of defeudant, to sueh anextent as to substantially deprive 
him of it at the time of the injury. If such an injury was inflicted, 
the offense of maiming is complete, though the member of which the 
party was deprived was put back to its proper place and afterwards 
grew there. 

3. WHEN JUDGMENT CANNOT BE AFFIRMED, THOUGH CLEARLY SUS- 
TAINED BY THE EVIDENCE.—This court cannot affirm a judgment 
of conviction, though in its opinion the verdict is clearly correct, if 
the District Judge in his charge has assumed the existence of the 
material facts of the case, has misdirected the jury as to the law 
arising on them, and left them no discretion in finding those facts 
which were most material. 


AppPEAL from Galveston. ‘Tried below before the Hon. 
Samuel Dodge.* 


George Clark, Attorney General, for the State. 


Rozperts, Curer Justice.—This is an indictment for 





*'This case was submitted for the first time only a few days before its 
decision. The delay of more than a year after filing transcript in sub- 
mitting it arose from causes unkuown to the court.—REp. 
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“ maiming,” in which it is charged that the defendant bit 
off the under lip of Charles Clark, the indictment being 
very accurately drawn up in proper form under the follow- 
ing provision of the code, to wit, (Pas. Dig., art. 2162, 
(500:) ‘To maim is to cut off or otherwise deprive a per- 
son of the hand, arm, finger, foot, leg, nose, or ear, to put 
out an eye, or in any way to deprive the person of any 
other member of his body.”’ 

It was shown in evidence that the piece of flesh bit out 
by defendant from Clark’s under lip was about an inch 
long and three-quarters of an inch thick, and that though 
the place had healed up, it was a great inconvenience to 
him in drinking and in talking. <A physician being ex- 
amined, thought that it would improve in those respects 
by use, so that it would eventually be no great inconven- 
ience to him. The true issues before the jury under this 
state of facts were, as charged in the indictment, did de- 
fendant make the assault on and bite off the under lip of 
Clark, and was such under lip a member of his body. 

The court charged the jury that “the offense of maiming 
is complete, although the member of. the body maimed is 
not entirely injured or destroyed. Hence it follows that 
biting only a portion of the human lip constitutes the 
offense charged, the same as if the whole lip was bitten off, 
the difference being in the degree of aggravation with 
which the offense is committed and the injury inflicted 
upon the person maimed.” 

This charge assumes, as matter of law, that the under 
lip was a member of the body, and determines, as matter 
of law, that biting off only a portion of the under lip would 
be tantamount to biting off the whole of the under lip. If 
the court could judicially know that biting off only a por- 
tion of the under lip, however small, would deprive a per- 
son of the whole under lip, and that the under lip was a 
member of the body, then and then only would this charge 
be correct. Those were questions which should have been 
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left to the jury. The under lip is not named in the code 
us one of the members of the body, and therefore it is a 
matter of fact whether it is or not. 

But supposing the under lip to be a member of the body, 
as the jury, under proper instructions as to the legal im- 
port of the word ‘* member,” as used in the code, would 
certainly have found, it does not follow as a correct con- 
clusion, as matter of law, that biting off a portion of it 
would deprive a person of that member of his body; and 
therefore it should have been distinctly presented to the 
jury, as a matter of fact to be found by them, whether or 
not the under lip of Clark was bit off by defendant to such 
an extent as to substantially deprive him of it at the time 
of the biting. 

If that was the case then, and the piece had been put 
back and made to grow, or he had afterwards learned to 
do without an under lip, it would still be maiming under 
the law. For if he was then substantially deprived of his 
under lip, and that was a member of his body, the offense, as 
to that matter, was complete, irrespective of whether or not 
he was relieved of the inconvenience of his loss afterwards. 

This case presents the question aptly, can this court af- 
firm a conviction in which the jury has clearly found a 
correct verdict, according to our opinion, as to the weight 
of evidence—we deeming it to be even conclusive—wherein 
the district judge, in his charge, has assumed the existence 
of the material facts of the case, has misdirected the jury 
us to the law arising on them, and has left the jury no dis- 
cretion in finding those which were most material; for 
the only question really submitted to them, as to the maim- 
ing, for the exercise of their judgment, was, did defendant 
bite off a portion only of Clark’s under lip, however small— 
which was a fact established beyond dispute or contro- 
versy—all the rest being assumed by the judge. 

To sanction such a conviction would in effect dispense 
with a jury except in form. 
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For the error in the charge of the court, the judgment 
is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Farrrax Branca v. Tue State. 


1. MALICIOUS MISCHIEF.—To constitute malicious mischief under art. 
2345, Pas. Dig., the killing or other act enumerated in that section, 
when inflicted on the dumb animal, must not only be willfully, but 
wantonly done, without excuse, and under circumstances evincing 
a lawless spirit. 

. WILLFUL KILLING OF AN ANIMAL—WHEN NOT MALICIOUS MIS- 
CHIEF.—The killing of an animal which was in the habit of trespass- 
ing On one’s crop during an act of trespass, not from wantonness, 
but to prevent destruction of crops, is not the malicious mischicf 
coutemplated in see. 2345, Pas. Dig. 


ApprEAL from Smith. Tried below before the Hon. M. 
H. Bonner. 


George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The indictment charges 
appellant and John Lawle? with killing a hog belonging 
to John Wilson, and avers that it was done unlawfully, 
willfully, and wantonly, and appellant being convicted and 
fined five dollars, he prosecutes this appeal. 

The indictment was found under the statute punishing 
malicious mischief, and which provides, in art. 2345, Pas. 
Dig.: “If any person shall willfully and wantonly kill, 
maim, wound, poison, or cruelly and unmercifally beat 
and abuse any dumb animal, such as is enumerated in the 
preceding article, he shall be fined not exceeding two 
hundred and fifty dollars.” 

The preceding article provides: “If any person shall 
willfully kill,” &c., any of the animals enumerated, includ- 
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ing “swine,” ‘with intent to injure the owner thereof, he 
shall be fined,”’ &e. : 

It is not necessary to notice all the grounds of the mo- 
tion for a new trial, nor to examine with much particu- 
larity the motion in arrest of judgment. The indictment 
is sufficient in form, and the judgment recites that the jury, 
after being impaneled and duly sworn, returned into 
court their yerdict, assessing a fine of five dollars, setting 
out the verdict in usual form. There is doubtless some 
inaccuracies in the dates as found in the transcript. The 
clerk’s indorsement recites that the indictment was filed 
December 5, 1872, when it is stated that the bill was re- 
turned into court December 5, 1873. One of the wit- 
nesses says that the animal in question was shot about 
September, 1874; and it appears from the reeord that the 
trial took place at that time. These are probably clerical 
mistakes, and do not require further examination. 

One of the grounds of the motion for a new trial is that 
the verdict of the jury was contrary to the law and thie 
evidence. ; 

It was proved on the trial that the hog was found dead 
in the branch in Mrs. Marsh’s farm, where it was shot. 
Corn and cotton were cultivated on the farm, though: it 
does not appear that the place where the hog was found 
was separated, by a fence or other protection, from the 
crop. It is described as being in the farm, but at a place 
overgrown with bushes and vines, forming a dense thicket, 
with growing corn beyond it. The father of the defend- 
ant, Branch, was a renter, and cultivated part of the farm, 
and the defendant, as shown by the evidence, was seen in 
company with John Lawler at the time they shot the ani- 
mal, (Lawler being jointly indicted with defendant, but not 
on trial.) It was further shown that defendant, Branch, was 
seen at work on the farm some time after this occurrence, 
but whether on his father’s crop, as most likely he was, or 
some other part of the plantation, is not clearly shown. 
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The conversation between him and the witness at the 
time here alluded to, and his answer to the question asked 
him by the witness, tend strongly to prove that he killed 
the hog, and was no doubt so understood by the jury. 
Taken in connection with other evidence adduced on the 
trial, the act of killing may be regarded as established, 
and, so regarded, the material inquiry is, whether the evi- 
dence warranted the conviction for a willful.and wanton 
killing. This offense, (as defined by Blackstone, vol. 2, 
book 4, 197, 243,) “is such as is done, not animo furandi, or 
with intent of gaining by another’s loss, which is some, 
but a weak excuse, but either out of a spirit of wanton 
eruelty or black and diabolical revenge.”’ 

The common law does not punish cruelty to animals, 
except in so far as it affects the right of property of indi- 
viduals, und the injury or damage done the owner was but 
a trespass. The statute of 9 Geo. i, provides: “If any 
person shall unlawfully and maliciously kill, &., any cat- 
tle,” &e. 

The construction given to this statute was that the mal- 
ice must be directed against the owner of the cattle, and 
not merely against the animal. . (2 East’s Crown Law, 
1072, 1074.) 

It was also held that an indictment at common law for 
unlawful'y maiming a horse, to the damage of the owner, 
was only a trespass, and not sufficient to support an in- 
dictment. (2 East’s Crown Law, 1072, 1074.) 

This court held, in the case of Iilies v. Knight, 3 Tex., 
312, that ‘‘an injury to personal property, though commit- 
ted with actual force, is not indictable at common law, 
unless accompanied with a breach of the peace.”’ 

The statute protecting animals from willful and wanton 
acts of cruclty must be construed with reference to that 
peculiar offense. (Att. 2345.) Under this article the kill- 
ing and other acts enumerated must be not only willfully, 
but also wantonly done, and must be directed towards the 
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animal itself, as distinguished from a willful killing, &c., 
with intent to injare the owner, as in the preceding article, 
(2344,) a depraved mind and cruel disposition being com- 
mon to both. The act must be done intentionally and 


by design, and without excuse, and under circumstances - 


evincing a lawless and destructive spirit. If the act was 
only a trespass, it would not be punishable as malicious 
mischief under the code, because it was charged to be 
done willfully and wantonly. (Wharton’s Am. Cr. Law, 
2003; Kilpatrick v. The People, 5 Denio, 277.) 

A trespass may be willful without being wanton, accord- 
ing to the intention; andif the intention cannot be inferred 
from the act itself as being the promptings of no other 
than a bad motive, and without cause or justification, 
other circumstances. must be proved from which the jury 
may reasonably infer that the act was done wantonly. 
It may be done under such circumstances as negative a 
wanton act, as where an animal is in the habit of trespass- 
ing on a man’s crop and is killed during an act of trespass, 
not from wautonness, but to prevent the destruction of his 
crop. In that case ‘he might be liable to a civil suit for 
damages, but not to a criminal prosecution for malici- 
ous mischief. (Commonwealth v. Walden, 3 Cush.,.558; 
Bishop on Stat. Cr., 487, referring to 2 East’s Crown Law, 
1072, 1073; Wright v. The State, 30 Geo., 325; State 
». Pierce, 7 Ala., new series, 728.) 

This would not apply to a case where the crop was not 
properly protected against trespass by stock. 

The charge of the court is expressed in the general 
terms of the code in substance that the killing must have 
deen willful and wanton to warrant a conviction. No 
further instructions explaining these terms were asked by 
the defendant; and without explanation, these terms may 
not have been fully understood by the jury as applied to 
the facts. ; 


We are of the opinion that the evidence does not sup- 
40 
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port the conviction for a willful and wanton killing of the 
animal in question, and the case is reversed and remanded. 


REVERSED AND REMANDED. 





ANDREAS GUAGANDO Vv. THE STATE. 


1. CONTINUANCE—DUE DILIGENCE.—An affidavit for a continuance, 
on account of the absence of a witness, and made by a defendant 
charged with a felony, alleged that the residence of the witness was 
unknown, that attachments had been issued to A and B counties, 
but failed to state that he was believed to reside in either county, 
and which further stated that the witness could not be found in C 
county, where he was supposed to reside: Held, insufficient. 

2. INSANITY, WHEN ISSUE OF, TRIED IN A CRIMINAL CAUSE.—When 
an affidavit is made by a respectable person that a defendant charged 
With crime has become insane, a jury should be impaneled to try 
the issue of insanity before proceeding with the cause, and _ this 
though the party making the affidavit is unknown to those in attend- 
ance on court. 

3. INSANITY.—The question to be determined on a plea of insanity is, 
**is the accused mentally competent to make a rational defense ;”’ 
and the error in refusing to submit this issue on a plea of insanity, 
supported by affidavit filed before trial, is not cured by trying the 
issue of insanity after trial and conviction. 


APPEAL from Guadalupe. Tried below before the Hon. 
J. P. White. 

Andreas Guagando was convicted for the murder of 
Salome Fuentes, in Guadalupe county, on the night of 
November 9, 1878. 

After the defendant’s application for continuance had 
been overruled and a jury selected, his counsel presented 
to the court the affidavit of Kossuth Fuentes, that the de- 
fendant was then insane, and asked leave to file a plea 
suggesting insanity, based on the affidavit, and that the 
trial be postponed until the question of insanity could be 
determined. 
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This application was refused for reasons stated at length 
by the judge in the bill of exception taken by defendant’s 
counsel. The reasons given for the refusal were the fol- 
lowing: 

“1. Because it appeared to the court that the party 
making the affidavit was a stranger (a Mexican) in the 
country, and unknown to any citizen of Guadalupe county. 

“9. Beeause, when the case was called for trial at 9 
o’clock on the morning of the day of trial, the defendant, 
after his motion for a continuance had been overruled, 
had selected a jury, the jury had been impaneled, the de- 
fendant had been arraigned, and pleaded not guilty, and 
at the request of counsel for defendant, the case was then 
postponed until 2 o’clock p. m., to enable the counsel to 
consult with their client and his witnesses. At 2 o’clock 
p. m., when the case was again called, this application was 
made. 

“3. Because it appears that the defendant had been in- 
dicted December 8, 1873; that he had been arrested March 
16, 1874; that on the 7th day of July, 1874, counsel had 
been assigned defendant; that on July 11, 1874, a special 
venire had been ordered; that on July 17, 1874, a nolle 
prosequi was entered in that case because of a misnomer of 
the deceased; that a second indictment was returned on 
the 16th July, 1874; that the same attorney who repre- 
sented defendant in his first case appeared as his counsel 
in the second, and asked that additional counsel be as- 
signed, which was done.” 

It was further stated by the court, in refusing the appli- 
cation, that the question of insanity would be tried in case 
the defendant was convicted before a judgment would be 
rendered on the verdict. 

The defendant was found guilty of murder in the first 
degree. A jury was afterwards sworn to determine the 
question of defendant’s sanity at the time of the trial, &c. 
Six non-professional witnesses, who knew the prisoner 
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well, testified to their belief that he was periodically in- 
sane, and that he was then insane. They testified to the 
effect that he was a Mexican of good family, and of more 
than ordinary culture; that his insanity was indicated by 
a tendency to be alone; that on such occasions he would 
not recognize his most intimate friends; would do without 
food for a long time, and would walk incessantly, making 
sudden and unnecessary journeys, walking to Mexico, &c. 
(The testimony of the State disclosed that for four hours 
preceding the homicide the defendant was engaged in 
walking to and fro in front of a house where a dance was 
progressing, after which, without a quarrel or known 
cause for strife, he stabbed the deceased and killed him.) 

Four physicians were examined as experts, who seem to 
have had access to the prisoner for one hour and a half. 
Their testimony will be found sufficiently stated in the 
opinion. 


No brief of appellant’s counsel received. 
George Clark, Attorney General, for the State. 


Devine, Associate Justice.—Appellant was indicted, 
charged with the murder of Salome Fuentes, and has ap- 
pealed from a judgment of murder in the first degree. 

The several bills of exception, motion for a new trial, 
and the assignment of errors, present the questions on 
which a reversal of the judgment of the District Court is 
asked. . 

The first assignment of error, that “the court erred in 
overruling defendant’s motion for a continuance,” cannot 
be sustained. The affidavit for a continuance states that 
the residence of the witness, whose absence was the alleged 
ground of continuance, was unknown, and that attach- 
ments had issued to Bexar and Wilson counties. It was 
not stated even that he was supposed to be in either of 
these counties. Neither was it stated when the attach- 
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ments had issued, or when applied for. The affidavit fur- 
ther stated “that said witness cannot be found in Guada. 
lupe county, where he is supposed to reside,” but omitted 
to state that a subpoena had issued to Guadalupe county 
for this witness. The bill of exceptions No. 1 shows that 
this witness had been served with a subpeena in Guadalupe 
county, a short time before, to testify on behalf of defend- 
ant on this identical charge of murder, under an indict- 
ment which had been set aside for a misnomer. The 
affidavit not showing due diligence, the motion for a con- 
tinuance was properly overruled. 

The second assignment of error is, that “‘ the court erred 
in first refusing to consider the defendant’s plea of insanity 
before the trial on the indictment for murder.” The bill of 
exceptions taken to the refusal of the judge to permit the 
plea of insanity to be filed, and the action of the court and 
counsel on this subject, show a misapprehension of the law 
on this question. The statement or explanation in bill of 
exceptions No. 2, that the person who made affidavit to the 
insanity of defendant was a stranger, and unknown to any 
of the citizens of the county, means doubtless that he was 
unknown to those in court or such citizens as they may 
have conversed with on that subject, and was not a sufli- 
cient reason to refuse the filing of the plea of insanity, when 
the question was presented by the counsel for the accused. 

The affidavit was not at all necessary. Art. 781 and the 
ten succeeding articles of the Code of Criminal Procedure, 
under some of which the court seems to have acted after 
the conviction of appellant, do not constitute the rule 
which applies before the trial on an indictment. They re- 
late to and are made for the government of the court on a 
question of insanity presented cn behalf of a defendant 
after conviction or judgment. Art. 781 of the Code of Crim- 
inal Procedure declares: “ If it be made knewn to the court, 
at any time after conviction, or if the court has good reason 
to believe a defendant is insane, a jury shall be impaneled 
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to try the issue.” Art. 782 declares that: “ Information to 
the court as to the insanity of a defendant may be given 
by the written affidavit of any respectable person, setting 
forth that there is good reason to believe that the defend- 
ant has become insane.” 

The question, however, of present insanity is entirely 
distinct from the question of insanity raised after convic- 
tion or judgment, and to which art. 781 and succeeding 
articles of the Code of Criminal Procedure have reference, 
and should have been determined before trial on the in- 
dictment. 

The statement that the cause was called for trial at 9 
o’clock a. m. on the morning of the day of trial; the de- 
fendant’s motion for a continuance heard and overruled; 
that a jury had been selected and impaneled, the defend- 
ant arraigned, and a plea of uot guilty entered, and the 
postponing of the case until 2 o’clock p. m., to enable counsel 
to consult with their client and his witnesses, do not afford 
ground for refusing the defendant’s counsel leave to file a 
plea setting up the then insane state of defendant’s mind. 

Allowing the usual time for dinner, no time had been 
idly consumed by counsel in court, or much time spent in 
consultation with their client or his witnesses. The selec- 
tion of the jury and other proceedings had in this case 
show a more rapid proceeding than is usual in capital 
felonies. 

The question presented was, ‘Is the accused mentally 
competent to make a rational defense?” (2 Bishop’s Cr. 
Pro., sec. 667; Whart. Am. Cr. Law, 54; Freeman v. The 
People, 4 Denio, 10.) And the right to have this fact de- 
termined before proceeding with the trial for murder is 
given to a defendant on whose behalf such a plea is pre- 
sented. Art. 41 of the Criminal Code (Pas. Dig., art. 1643) 
declares that: “No person who becomes insane after he 
committed an offense shall be tried for the same while in 
such condition.” The third assignment, that “the court 
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erred in overruling defendant’s motion for a new trial on 
the plea of insanity,” may be considered in connection . 
with assignment of error No, 2, or refusal of the court to 
permit defendant’s counsel to raise, on the plea of insanity, 
that question before the trial on the indictment for murder. 

The judge, in refusing to have the question of insanity 
heard before trial, evidently believed that all. the legal 
rights of the accused would be secured to him, as seen by 
the bill of exceptions, where it recites, “it was further 
stated by the court that the question of insanity would be 
tried before the judgment was rendered in the case, should 
the defendant be convicted,” and that the insanity of the 
accused, before the killing of Fuentes, was a question to be 
considered, appears from the special issues, or questions 
presented for the consideration of the jury ov the trial, on 
the question of defendant’s insanity the day after his con- 
viction for murder, these issues being: 1. “Is Andreas 
Guagando sane or insane at this time? 2. Was Andreas 
Guagando sane or insane on yesterday, the day on which 
he was tried? 3. Was Andreas Guagando sane or insane 
on the night of the killing Salome Fuentes? 4. Has An- 
dreas Guagando ever been insane; if so, when, and for 
how long, and to what extent?” 

The fact that the jury trying these issues found in re- 
sponse to them—Ist, that the appellant was then sane; 2d, 
that he was sane on the day of the trial for murder; 3d, 
that he was sane on the night of the killing Salome Fu- 
entes; 4, that he was of unsound mind for two or three 
days about two years ago—does not cure the error., These 
proceedings, after trial and conviction, relate to the ques-- 
tion of insanity, presented to the court for its action after 
conviction and judgment, under article 781 and succeed- 
ing ones of Code of Criminal Procedure. This trial of 
insanity cannot be held to relate back and supply the omis- 
sion to have the question tried before the trial on the in- 
dictment. The evidence adduced on the trial of the plea 
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of insanity, even were the law requiring this inquiry to be 
had before trial expressed in doubtful terms, is not of that 
character which would materially weaken the force of these 
assignments of error. 

Apart from the testimony of these witnesses well ac- 
quainted with the accused, two of them having known him 
for several years, all of them testifying to occasional fits or 
spells of insanity, J. B. Polley testified to an acquaintance 
with the defendant of two or three years, and to his being 
insane or crazy while in the employment of witness’ mother; 
to his belief in his insanity, and to his having urged his 
mother to discharge him on that account; defendant being 
in his employ at one time, and that he believed him to be 
insane. One of the counsel appointed by the court to de- 
fend the prisoner testified to his conversing with him 
through the medium of an interpreter, and of his utter | 
inability to obtain the slightest information from him as 
regarding his witnesses, or any aid from him in making 
his defense, the accused not even giving him the name of 
a single witness for his defense. Of the four physicians 
comprising the medical board who questioned the accused 
for an hour and a half, two stated, from the questions put 
to the accused and his apt replies, they believed him to be 
of sane mind. The third member of the board stated “he 
did not believe the prisoner was sane during the hour and 
a half of the examination; that there was something pecu- 
liar about the expression of the eyes of the defendant, but 
that it might be accounted for by the excitement and un- 
easiness attendant upon a trial for life.” 

Another witness who visited the accused in jail after con- 
viction, and informed him he was to be executed in three 
hours, stated that accused did not manifest the least emo- 
tion; that he believes accused believed him when he told 
him he was to be executed; thinks the manner in which 
prisoner received the information is to the mind of witness 
no evidence of his sanity or insanity. The fourth member 
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of the board of medical examiners stated that the board 
‘‘anpligd no medical test of insanity to the defendant; that 
the examination of defendant lasted one hour and a half; 
that the board did not examine him physically at all; that 
they did not touch him; that the examination, so far as 
testing the insanity of defendant, was not worth a fig; that 
during the hour and a half witness did not detect any evi- 
dence of insanity in defendant.” 

These facts, we think, would have justified the granting 
a new trial, and they show, in our opinion, well-founded 
reasons for the preliminary inquiry required by art. 41 of 
the Criminal Code. 

While the enforcement of the crimiual law is absolutely 
necessary for the protection of person and property, we are 
satisfied that its permanent efficiency will be found in a 
close adherence to its provisions, and that no person can 
be properly punished when its terms or its spirit is de- 
parted from. 

While a large discretion is necessarily vested in the dis- 
trict judge in directing the cause of a trial, and his posi- 
tion presents superior facilities for the forming a correct 
judgment, yet when it appears not only that the law was 
overlooked in this case, but that in addition to this the ac- 
cused is likely to have been deprived of the benefit of the 
evidence touching his insanity, by reason of the statement of 
the court that, if convicted, the question of defendant’s in- 
sanity could then be inquired into, it is likely the prisoner 
was, from this fact, deprived of this evidence on his trial 
for murder; and it is only on this belief that we can ac- 
count for the omission orf defendant’s counse! (in their 
zealous efforts in his behalf) to introduce the evidence 
given in after the trial, which evidence could have been 
introduced ander the plea of not guilty. Had this evidence 
been before the jury on the trial for murder, we are not pre- 
pared to declare what influence it may have had on the 
jury. It might have led to a different verdict, either as re- 
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garded the appellant’s guilt or the degree of murder under 
‘a verdict of guilty. , 

The court, under all the circumstances connecied with 
the trial and the evidence on the question .of insanity, 
should have granted a new trial. 

The fourth assignment of error respecting a new trial 
has been disposed of, and it only remains to consider the 
fifth assignment of error, that “ the court erred in its charge 
to the jury on the indictment for murder.” While the 
charge of the court, on the trial under the indictment for 
murder, presented the law of the case arising from the facts 
in evidence in clear and forcible terms, and on the question 
of a reasonable doubt directed an acquittal, it yet omitted 
to call the attention of the jury to the fact that, although 

. satisfied from the evidence of the defendant being guilty 
of murder, yet if a reasonable doubt existed as to the 
crime being murder of the first or murder of the second 
degree, that the accused would be entitled to the benefit of 
such doubt, and should be found only guilty of murder in 
the second degree. 





The last paragraph in the charge is open to the objection 
of its pointing with directness to murder in the first degree, 
in such a manner as to lead the mind of the jury to a con- 
sideration of the case with reference to that degree of mur- 
der and no other. 

The sixth assignment of error is not necessary to be 
noticed. 

The judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 
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Tue State v. J. W. Bowpen. 


1. FINAL JUDGMENT—-W HEN NONECAN BE ENTERED ON EXCEPTIONS 
TO INDICTMENT —No final judgment can be rendered in the District 
Court on exceptions to an indictment held bad by the district judge 
for the offense charged, but good for an offense of less degree. 

2. PRACTICE.—In such cases the District Attorney should either conform 
to the judgment of the court and proceed to trial or dismiss the pros- 
ecution and procure the finding of a new indictment. 


Apprat from Houston. Tried below ‘before the Hon. 
Richard S. Walker. 


George Clark, Attorney General, for the State. 


Roserts, Curer Justice.—Upon exceptions to the in- 
dictment, it was set aside so far as it attempts to charge 
an aggravated assault and battery, but sustained as a good 
indictment for a simple assault and battery; to which rul- 
ing of the court the District Attorney excepted, and gave 
notice of appeal, and defendant gave the required recog- 
nizanee, by which the case is brought by appeal to this 
court. There was no judgment discharging the defendant 
from the prosecution; and the fact that no such judgment 
of discharge could have been rendered under the ruling 
of the court upon the exceptions to the indictment, shows 
that this case is not properly before this court for the want 
of a final judgment, from which alone an appeal lies. 

The indictment is still pending in the District Court for 
the minor offense of simple assault and battery. 

It is suggested that the proper course for the District 
Attorney, in such a ease, is to have a new bill found, con- 
forming to the judgment of the court, or proceed in the 
prosecution of the minor offense, in pursuance of the rul- 
ing of the court. It is not perceived how otherwise the 
difference of opinion between the District Attorney and 
the judge, as to the sufficiency of the indictment, can be 
reconciled, so as to result in harmonious action in the 
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progress of a prosecution, when sufficient care has not been 
taken to so conform to the code in drawing the indictment 
as to prevent such difference of opinion. 

For if the indictment is determined to be good fora 
simple assault and battery, and bad for an aggravated as- 
sault and battery, the court cannot set aside the indict- 
ment on exception, so as to render a final judgment 
thereon, without contradicting its own expressed decision, 
and committing an error in so doing, if the indictment be 
found good for a simple assault and battery. 

Appeal is dismissed for want of final judgment determ- 
ining the case in the District Court. 

DISMISSED. 





Joun F. Matuews v. A. C. Rucker. 


CONFEDERATE MONEY—HOW FAR CONTRACTS TO PAY IN, MAY BE 
ENFORCED.—A note payable in Confederate money, executed be- 
tween private parties in the usual course of business, is an obliga- 
tion which will be enforced to the extent of the value of Confeder- 
ate notes at the time of .the contract.* 


AppgaL from Henderson. Tried below before the Hon. 
J. B. Williamson. : 


N. G. Bagley, for appellant. 
Martin Casey, for appellee. 


Reeves, Assoctate Justice.—Appellant asks for a re- 
versal of the judgment in this case on the following ground: 
“The court erred in sustaining the defendant’s exceptions 





* Overruling Shepard v. Taylor, 35 Tex.; Scott v. Atchison, 36 Tex. ; 
McGar v. Nixon, 36 Tex. ; Clements v. Lacey, 36 Tex. ; Grant v. Ryan, 
37 Tex. ; Lane v, Thomas, 37 ‘Tex.; Kyle v. House, 38 ex. ; Vance v. 
Burtis, 39 Tex. ; Ditmar v. Myers, 39 Tex. ; and Sutton v. Sutton, 39 
Tex. 
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or demurrer to the plaintiff’s petition and amended peti- 
tion.” The suit was ona promissory note for $280.22, 
dated 27th February, 1862, and due one day from date. 
The defendant, by a special answer, set up that the words 
‘‘ dollars and cents” in the note, meant dollars and cents in 
the notes and money of the Confederate States, and was 
to be paid in that currency by agreement of the parties. 
The plaintiff, by an amended petition, alleged that Con- 
federate notes or money, at the date and maturity of the 
promissory note sued on, was worth dollar for dollar in the 
currency of the United States. In that state of the plead- 
ings, the court sustained the exception to the amended pe- 
tition, and the parties proceeded to trial before a jury on 
the allegations of the original petition and answers. Under 
the charge of the court, the jury returned a verdict for the 
defendant. The court charged the jury: “ If the note was 
given for drugs purchased, and if it was agreed by the 
parties that the drugs were to be paid for in Confederate 
money, then you are instructed that said note is held in 
this State to be given for an illegal consideration, and can- 
not be collected ; otherwise to find on the note.” The only 
error assigned is that the court erred in sustaining defend- 
ant’s exceptions. Our predecessors have decided that ‘a 
note payable in Confederate money is illegal and void, 
whether the fact appears on the face of the note or by any 
legitimate proof.” (Shepard v. Taylor, 35 Tex., 774.) 
And this is in accordance with their previons decisions on 
such questions. The instructions to the jury respond to 
the rule declared in these cases, when the court informs 
the jury that the note is held in this State to be given for 
an illegal consideration, and cannot be collected, &. <A 
different rule obtains in the courts of the United States, as 
enunciated in the case of Thorington v. Smith, 8 Wall., 1, 
the opinion being delivered by Chief Justice Chase. The 


court said: ‘ The questions before us upon this appeal are 
these: 
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“1. Can acontract for the payment of Confederate notes 
made during the late rebellion between parties residing 
within the so-called Confederate States be enforced at all 
in the courts of the United States ? 

“2. Can evidence be received to prove that a promise 
expressed to be for the payment of dollars was in fact 
made for the payment of any other than lawful dollars of 
the United States? 

“3. Does the evidence in the record establish the fact 
that the note for ten thousand dollars was to be paid by 
agreement of the parties in Confederate notes ?”’ 

These questions received from the court affirmative an- 
swers. 

It does not appear from the charge of the court in the 
ease before us that the Confederate Government was in 
any way interested in the purchase of the drugs. In the 
view of the District Court it was not necessary that the 
Government should have been connected with the pur- 
- chase. If the note was given for Confederate money, 
though it may have been a transaction between private 
parties in the usual course of business, and for an innocent 
purpose, still the collection of the note could not be en- 
forced by suit in the courts of this State. No good reason 
is seen why the courts of this State should be closed 
against a party for a cause which is adjudged to be insuffi- 
cient by the distinguished tribunal from whose opinion 
we have quoted, to exclude such party from the courts of 
the United States. On both reason and authority appel- 
lant is entitled to recover to the extent of the value of Con- 
federate notes, and following the decision, this value must 
be at the time of the contract, with the stipulated in- 
terest. 

The judgment of the District Court is reversed and 
cause remanded for further proceedings in accordance 
with this opinion. , 


REVERSED AND REMANDED. 
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R. S. anp CLInton Vanwey v. THE State. 


1. DILIGENCE—WHEN NOT SUFFICIENT FOR CONTINUANCE.—A con- 
tinuance was obtained at the fall term, 1873, for the testimony of a 
witness whose residence was unknown to the defendant. In Febru- 
ary, 1874, attachment issued for him to Red River county, where de- 
fendant was ‘tinformed and believed he then resided.’? This was 
not served. On the 20th October, 1874, another application for con- 
tinuance, stating diligence as above set forth, but failing to state that 
affiant knew where the witness then resided. Held, insufficient. 

2. PRACTICE—WHEN OBJECTION TO A VERBAL CHARGE MUST BE 
MADE.—The objection to a verbal charge by the court. in a case of 
misdemeanor, comes too late when made for the first time in motion 
for new trial. An exception should be taken at the time. 


AppraL from Red River. Tried below before the Hon. 
John C. Easton. 


A. R. Mitchell, for appeliants. - 
George Clark, Attorney General, for the State. 


Roperts, Cuter J ustice.—Defendants seek to reverse the 
judgment upon three grounds contained in the motion for 
new trial, and also in their assignment of errors, to wit: 

‘Ist. The court erred in overruling defendants’ applica- 
tion for a continuance.” 

Defendants continued the case at the fall term, 1873, for 
the testimony of one Lawson, whose residence they did 
not then know. In February, 1874, they had an attach- 
ment issued for him to the sheriff of Red River county, 
where they were informed and believed he then resided, 
which was not served. On the 20th day of October they 
made another application for continuance, stating their 
diligence to procure the testimony of said witness to be 
the procurement of said attachment, witheut stating that 
they knew where the witness resided at that term of the 
court when the trial took place. There was not sufficient 
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diligence shown to procure the testimony of this witness, 
and the court did not err in so ruling. 

“2d. The court erred in refusing to charge the jury in 
writing as required by law, and without the consent of de- 
fendants.” 

This objection appears only in the motion for new trial, 
and not by an exception taken at the time of the trial, as 
required by the code, in order to make it a ground of er- 
ror. (Pas. Dig., arts. 3064, 3067.) 

The judgment entry recites that the court charged the 
jury, and from that we must presume it to have been done, 
in a misdemeanor, in a legal manner, unless the contrary 
is made to appear by a bill of exceptions, or in some way 
other than in the motion for new trial filed by the de- 
fendant. 

“3d. The verdict of the jury is contrary to the law and 
evidence.” 

The evidence fully supported the verdict, it being shown 
that other games than the game of billiards licensed by 
law were played on the billiard table kept by defendants, 
and that the amount of the table fees, twenty-five cents, 
for the game played thereon, was bet, which was paid to 
defendants, when those who played did not choose to take 
drinks or cigars. (Pas. Dig., art. 2050.) | 

The court did not err in overruling the motion for new 
trial. 

Judgment affirmed. 

AFFIRMED. 





Rosert M. Stepu v. D. A. Pascnwat. 


1. VINDICTIVE DAMAGES.—See facts not authorizing. 

2. PRACTICE—INSTRUCTIONS.—A party failing to ask instructions which 
might have prevented an erroneous verdict, is not thereby estopped 
from asking a new trial on account of an erroneous verdict upon the 
charge given and the facts. 
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3. CONSTRUCTION OF CONTRACT.—See discussion as to the meaning of 
terms in a mortgage. 

4. A mortgage upon machinery in a factory, and on such as may be added 
to the same, does not include machinery placed for exhibition by one 

not a party to the mortgage upon the land covered by the mortgage. 


Apprat from Smith. Tried below before the Hon. Z. 
Norton. 

October 6, 1870, Daniel A. Paschal sued R. M. Stell, al- 
leging that on 28th September, 1870, Stell ‘did wrongfally 
and forcibly take from the possession” of one James Hor- 
ton, plaintiff’s agent, a certain cotton press, the property 
of plaintiff, and which press Horton was hauling to Kauf- 
man county from Tyler, in Smith county. Judgment was 
asked for the wagon, or its value, damages, &c. 

Stell answered that he was the administrator of the es- 
tate of B. H. Hambrick, and, as such, he claimed the right 
to the possession of the cotton press, as against plaintiff, 
under three mortgages held by him as administrator, one 
executed by J. M. Douglas and one by G. W. Humphries 
to plaintiff’s intestate, each for one hundred and nineteen 
ounces of gold coin; the other mortgage executed by Doug- 
lasand Humphries to Elizabeth Hambrick, widow of plain- 
tiff’s intestate, for fifty-nine ounces of gold coin, the mort- 
gage having been given to her while administering, under 
the statute, the community property of her husband’s estate. 
The mortgages appended to the answer conveyed certain 
lands and “the interest of the mortgagors in a ‘‘ steam mill, 
cotton gin and press, engine, boiler, machinery, and appa- 
ratus attached thereto or connected therewith, * * * and 
in all other machinery and improvements that.may be 
hereafter placed therein or attached thereto.” 

By amendment, plaintiff alleged special damages caused 
by the seizure of the cotton-press, in loss of gains from his 
gin for four months, plaintiff during said time being unable 
to procure a new press. 


The testimony showed that, in August, 1870, Paschal 
41 ° 











y ; 642 STELL v. PASCHAL. [Tyler Term, 









Statement of the case. 













bought of Humphries, agent of Douglas, the cotton press, 
worth $250; that in September following Humphries de- 
livered it to Horton, a wagoner, to be hauled to Kaufman 
county for Paschal; that on the road Stell met Horton, 
learned that the cotton press had been taken from the fac- 
tory lot, (included in the mortgages,) upon which he claimed 
it, and threatened prosecution against Horton if he did not 
surrender the property; that thereupon Horton left the 
press at Stell’s; that afterwards Paschal demanded the 
press, informing Stell that he (Paschal) had bought it, and 
that it was his property; that defendant had retained pos- 
session of it until the time of the trial, (26th March, 1873;) 
Hi that Paschal owned a fine Eagle-Saw gin in Kaufman 
county, run by steam power, capable of ginning from six 
to eight bags per day, and that he ginned and put up cot- 
ton in bales for the public; that he was unable to procure 






























another cotton press during the ginning season of 1870, 
and that he had to haul his lint cotton that season to an- 
other cotton press in the neighborhood, to get it baled; 





that during that season he lost all his profits as a ginner 
and packer of cotton, amounting to about $750, in conse- 
quence of his failure to get the press he had bought of 
Douglas and his inability to procure another; that he paid 
Horton, the wagoner, seventy dollars for coming to Smith 
county for the press. 

Defendant read the three trust deeds or mortgages as 
pleaded, and proved that B. H. Hambrick, John M. Doug- 
Jas, and George W. Humphries were partners in the steam 
i mill and factory in Tyler, Smith county, under the firm 
, name of “ B. H. Hambrick & Co.,” and that the property 
a embraced in the mortgages to Tlambrick, and the mort- 
.| gage to Elizabeth Hambrick, his widow, was the property 
1 | belonging to said firm in Tyler; that B. 0. Hambrick 
if died in 1868, and his said widow administered the commu- 
nity property for a time, and afterwards Stell had been 
appointed administrator; that the cotton press was erected 
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on the premises of the said firm of B. H. Hambrick & Co., 
and wus used as a press for bailing cotton by the “ Tyler 
Manufacturing Company,” successors to B. H. HWambriek 
& Co.; that Douglas and Humphries were members of the 
“Tyler Manufacturing Co.;” that the cotton press was 


removed by plaintiff from said premises. 
Stell testified that he acquired: possession of the press 


from Horton, a wagoner, who said he was hauling it for 
Paschal; that he used no force to get it; that he told Hor- 
ton he was liable to the law for moving the press from the 
county, and threatened to attach the press and wagon; 
that he used no fraud or force, but honestly believed he 
was doing his duty as administrator of B. H. Hambrick; 
that a few days afterwards Paschal exhibited Humphries’ af- 
fidavit that the press was not included in the deeds of trust. 

In rebutting, Paschal proved that the press had been 
temporarily put up on the Tyler Manufacturing Company’s 
grounds for exhibition as a sample press to enable one B. 
K. Smith, who put it up, to sell the patent rights as agent 
of said press; that said press was a portable Brooks press, 
and had no connection with the Tyler Mannfacturing 
Company, except to bail cotton as a specimen for said 
agent; that afterwards, in a settlement between Smith and 
Douglas. Douglas became the owner of the press and sold 
it to Paschal. 

The charge of the court sufficiently appears in the 
opinion, 

The verdict was “ for the plaintiff the sum of two hun- 
dred and fifty dollars, which sum may be discharged by 
the defendant delivering to plaintiff the cotton press in 
dispute within ten days. We also find for the plaintiff the 
further sum of five hundred dollars for his damages sus- 
tained by the wrongful taking and detaining of the cotton 
press by defendant.” 

Judginent was rendered in accordance with the verdict. 
Motion for new trial was overruled, and Stell appealed. 
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T. W. Jones and Stephen Reaves, for appellant, cited 
Smith v. Sherwood, 2 Tex., 460; Graham v. Roder, 5 Tex., 
77; Gillies v. Wofford, 26 Tex., 77; Sedgwick on Dam- 
ages, 86-114; Selden v. Cash, 20 Cal., 56; Cincinnati 
v. Evans, 5 Ohio St., 594; Donnell v. Jones, 17 Ala., 689; 
Giles v. O’Toole, 4 Barb., 261; Brown v. Tyler, 34 Tex., 
168; Conard v. Pacific Ins. Co., 6, Peters, 262; Bell v. 
Cunningham, 3 Peters, 69; 10 Peters, 81; Spence v. In- 
stall, 30 Tex., 147; Chandler v. Fulton, 10 Tex., 2; Lee 
v. Hamilton, 12 Tex., 413; 24 Tex., 619; 25 Tex., 217; 
26 Tex., 127. 


Robertson § Herman, for appellee. 


Moore, Assocrate Justice.—It is evident from the 
amount of the verdict the jury gave to appellee vindictive 
damages, or allowed him the amount.of profits which he 
supposed he would have realized by the use of his gin, 
but for the wrongful detention by appellant of the press 
sued for. On either hypothesis it is quite manifest that 
the verdict is erroneous. That in a suit of this kind parties 
cannot recover for imaginary and speculative profits which 
they might, it is hypothetically supposed, have realized 
but for the wrongful acts of which they complain, is 
too manifest for discussion. It is equally obvious that 
there is nothing shown in this case which warrants the 
giving of vindictive damages. 

If appellee succeeds in establishing his claim to the 
property in dispute, he is entitled, under the prayer of his 
petition, to an alternative judgment for the press sued for, 
or its value, and actual damages sustained by its wrongful 
detention, which, so far as we can see from the case as it 
is presented by the record, would be the amount puid for 
the press, and to the wagoner who was employed to haul 
it, and interest from the date of payment to the finding of 
the verdict. (Gillies v. Wofford, 26 Tex., 76; Brown, 
Adm’r, v. Tyler, 84 Tex., 168; Bell v. Cunningham, 3 
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Pet., 69; Concord v. Pacif. Ins. Co., 6 Peters, 262, 287; 
Sedg. on Dam., 615.) 

It may be possible, as is insisted by appellee’s counsel, 
if appellant had asked of the court proper instructions for 
the jury as to the measure of damages, that they would 
not have fallen into the error shown by their verdict. But 
be this as it may, the failure of appellant to ask such in- 
structions does not estop him from complaining of a clearly 
erroneous verdict, or justify the court in refusing a motion 
for a new trial upon this ground, even if there was no 
affirmative error in the charge of the court as given the 
jury. 

The court evidently, however, should have instructed 
the jury as to the legal effect of the instruments in writing 
offered in evidence by appellant in justification of his de- 
tention of the property sued for. And there was error in 
submitting their constraction and legal effect to the jury, 
Without instructions to guide them in the conclusion which 
should be drawn from these instruments, in connection 
with the other evidence submitted to them, whether in- 
structions were asked by appellant or not. It was an error, 
‘though, of which appellant could not complain, unless it 
reasonably appeared that the jury misconstrued the in- 
struments or reached an improper result, owing to the 
failure of the court to decide the questions of law, instead 
of submitting them to their determination. 

The claim of appellant to the press, under the mortgages 
upon which he relies, presents a mixed question of law and | 
fact. Of law, in so far as their construction is necessary 
to determine the legal effect of the contracts evidenced by 
them; of fact, in ascertaining whether the property in dis- 
pute is shown by the evidence to be a part of the property 
included in said contracts. 

The clear import of these mortgages is to convey, for the 
purposes for which they were executed, the steam mill, gin 
press, engine, boiler, and all the machiuery and apparatus 
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thereto attached, which were on the premises described in 
the mortgages at the time they were executed, and all 
other machinery which should be subsequently placed on 
the premises by the mortgagors, or either of them, for the 
purposes of the business carried on by them on said prem- 
ises at that time. If, therefore, the press was placed on 
the premises described for the business in which the ma- 
chinery on said premises had been previously used, for the 
purpose of supplying such as had been worn out or de- 
stroyed, or to enlarging and extending the business, it 
came within the terms of the instruments, and the lien 
given by them attached to it. But if it was not placed on 
said premises by the mortgagors, but by some other per- 
son who was the owner of it, and it was not done for the 
purpose of or in connection with the business carried on 
by them on said premises, but merely to exhibit said press 
to the public, and to test its utility, this undoubtedly 
did not subject it to the mortgages. And though it was 
afterwards purchased by Douglass, one of the mortgagors, 
if it was not bought with the intent of and was not in fact 
applied in any way to the uses.and purposes of the business 
carried on upon said premises, but remained thereon solely 
as a place of deposit and safe keeping, then it is equally 
clear it did not thereby come within the terms and stipu- 
lations of the contracts by virtue of which appellant asserts 
a lien upon it. 

There are no other questions presented by the record of 
sufficient importance to require notice. 

For the errors already indicated the judgment is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 
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M. C. Kewtuey v. G. W. Wuirmore. 


. HOMESTEAD.—Wife may maintain an action to protect homestead 
where the husband is absent or refuses to join in the suit. 

. AMENDMENT—INJUNCTION.—Upon the dissolution of an injunction, 
the plaintiff has the right to amend, if necessary, and to this end 
may insist on the suit being continued onthe docket as an original 
suit for trial. 

3. Murphy v. Coffey, 33 Tex., 507, limited. 


AppEAL from Smith. Tried below before the Hon. Z. 
Norton. 


No counsel for appellant. 
F. M. Hays, for appellee. 


GouLp, Associate Justice.—The appellant brought this 
suit to enjoin the sale of her homestead, under a mortgage 
with power of sale, given by her husband and herself to 
G. W. Whitmore, alleging amongst other things that it was 
without consideration, and that it was void because of 
blanks not filled up at the time of the execution and 
acknowledgement of the instrument. The petition alleged 
that her husband, George D. Kelley, was absent from the 
State, and refused to join her in the suit, made him a de- 
fendant, and asked that he be served by publication. The 
defendant, Whitmore, moved to dissolve the injunction 
which had been granted, alleging, amongst other grounds, 
that a married woman could not maintain such a suit. 
The motion was sustained and the injunction dissolved, 
the record proceeding as follows: “ And thereupon the 
plaintiff moved the court to continue over the petition as an- 
original suit for trial; which the court refused, and over- 
ruled the motion because there were not proper parties to 
the suit, and thereupon dismissed the suit.” 

No prayer to dismiss the petition appears in the motion 
to dissolve the injunction, nor does the record show any 
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exceptions to the petition, or any pleading whatever on the 
part of the defendant, except that motion. 

We think it was the right of the plaintiff, in this state 
of the pleadings, to have her petition stand over as an orig- 
inal suit. (High on Injunctions, sec. 889; Blow v. Tay- 
lor, 4 Hen. and Munf., 459; 5 Danl. Ch. Pr., 1897, 1966; 
Houston v. Berry, 3 Tex., 236; Fulgham v. Chevallier, 10 
Tex., 518; Lively v. Bristow, 12 Tex., 60; Dearborn v. 
Phillips, 21 Tex., 451.) 

If there had been a motion to dismiss, which is in prac- 
tice treated as in the nature of a demurrer, (Floyd v. Tin- 
nen, 23 Tex., 294,) the plaintiff would have had the right of 
amending. The request to have the petition stand over 
should have been granted, although the petition may have 
been defective; for the plaintiffs right to amend was cut 
off by the action of the court. 

The case of Murphy v. Coffey, 33 Tex., 509, is cited by 
appellee. That case asserts the general proposition that 
the wife cannot maintain a suit in her own name in regard 
to community property, her husband not being a party, 
but has no reference to well-established exceptions to that 
rule. — 

That there are cases where the wife, being abandoned 
by the husband, her power to manage and control the com- 
munity property, and, of necessity, to enforce her rights 
by suit, is certainly the settled law in this State. (Fullerton 
v. Doyle, 18 Tex.,14; Wright v. Hays, 10 Tex., 132.) 

So, then, in cases where, in consequence of the wrongful 
acts of her husband, she is forced to sue a third party, and 
may sue alone, or make her husband defendant. (O’Brien 
v. Hilburn, 9 Tex., 290.) 

We do not regard the case of Murphy v. Coffey as sup- 
porting the proposition that by no amendment whatever 
could the plaintiff in this case have cured the defects of her 
petition. 

It has been said that the non-joinder of the husband as 
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defendant in a bill for injunction by the wife will not war- 
rant a dissolution even, but leave will be given to amend. 
(High on Injunctions, sec. 839.) 

That the plaintiff may have the same opportunity of 
ameuding her petition which she would have in case of an 
ordinary suit, it is ordered that the judgment dismissing 
the case be reversed and the cause remanded. 


REVERSED AND REMANDED, 





Anprew WIx.LIaAMs V. THE State. 


THEFT FROM A HOUSE—DOMESTIC SERVANT.—A person hired for an 
hour to carry wood from the street to the back yard, and passing 
through the house in such labor, is not a domestic servant, nor is such 
person relieved from the penalty of *‘ theft from a house ’’ for steal- 
ing from the house through which he passed in his employment. 


Apprat from Harris. Tried below before the Hon. Sam- 
uel Dodge, judge of criminal court. , 

Williams was indicted and convicted of stealing twenty- 
five cakes of the value of one cent each, and one dollar and 
ten cents fractional currency, from the house of Adolph 
Heis and Jacob Weis. 

The State proved the theft as alleged, and that at the 
time of the theft Heis and Weis had employed the accused 
to carry sonie wood from the street to their back yard, 
and that it was necessary for accused to pass through 
the storehouse in carrying the wood into the yard; that 
the employment was for the special job of carrying in the 
wood, and lasted about an hour; and while engaged in ear- 
rying in the wood defendant committed the theft of taking 


the money from the till of said store and the cakes from 
the cases. | 
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The punishment was fixed at two years in the pen- 
itentiary. 


No counsel for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Curer Justice.— Was the defendant a domestic 
servant by being hired for an hour to carry wood from the 
street to the back yard, he having to pass in carrying it 
through a house, from which, while passing through, he 
stole some cakes and money, is the only question in this 
case. 

We think that did not make him a domestic servant in 
the contemplation of the law, which relieves a person on 
that account from the increased penalty imposed on steal- 
tng from a house, which subject has been considered and 


discussed at this term more fully than is required in this 
case in the case of Wakefield v. The State. 
Judgment affirmed. 


AFFIRMED. 





Joun R. Jonss v. N. T. Avant. 


A LANDLORD’S LIEN FOR ADVANCEMENTS, although based only upon 
a verbal contract, if possession has been taken of the growing crops 
under such contract by the landlord, he has priority over an execu- 
tion creditor on a levy upon such crops. 


APPEAL from Henderson. Tried below before the Hon. 
M. H. Bonner. 

This was a suit in the court below by N. T. Avant against 
John R. Jones, to enjoin the sale of a bale of cotton levied on 
under two executions as the property of James Hanna. The 
executions were issued on two judgments rendered by a jus- 
tice of the peace of Henderson county in 1873, in favor of 
Jones & Evans, against James Hanna, and were levied on 
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the cotton by John C. Goodgame, sheriff of the county, 
in the possession of N. T. Avant. 

The petition shows on its face substantially that in 1873 
James Hanna rented of N. T. Avant a farm in Henderson 
county, Texas; that it was agreed’between them that Hanna 
should cultivate the farm ina good and farmer-like manner; 
that he was to be controlled exclusively by Avant in the 
kind of produce to be grown on the farm in 1873, and es- 
pecially in the quantity of corn and cotton to be planted; 
that Avant was to furnish Hanna with provisious for him- 
self and family, and with teams and implements necessary 
to make the crop; that Hanna was to gather and deliver 
the crop to Avant; that Avant was to take out of the crop 
one hundred and fifty dollars for rent and enough to reim- 
burse him for his rents, and turn over the balance to Han- 
na; and that Hanna was not to have possession or coutrol 
of the crop until Avant had gotten his rent and pay for 
his advancements; that Avant made to Hanna, advance- 
ments to the amount of two hundred and fifty dollars; 
that Elanna gathered one thousand pounds of the cot- 
ton, and about the 15th of October, 1873, abandoned the 
erop and farm, leaving the cotton he had gathered, and 
has not since then gathered any more of the cotton, nor 
returned to or controlled the premises and crop; that since 
Hanna’s abandonment of the farm and crop, Avant has 
gathered about fifteen hundred pounds of cotton, which, 
with that gathered by Hanna, makes twenty-five hundred 
pounds of cotton which was preserved on the premises, 
vas in the possession of Avant, and was his property, and 
that Llanna had no interest in it whatsoever; that Johu C. ° 
Goodgame, sheriff of Henderson county, levied two execu- 
tions on this cotton from a justice’s court in favor of Jones 
& Evans against James Hanna, as the property of Hanna, 
oue for seventeen dollars debt and damages and two dollars 
wud eighty cents costs, and the other for eighty-nine dollars 
and twenty cents debt and damages and two dollars and 








652 JONES v. AVANT. [Tyler Term, 





Statement of the case. 





twenty cents costs, and had advertised to sell the cotton on 
the 17th of November, 1873, and that by the sale of the 
cotton under the executions Avant would be irreparably 
injured. The petition concludes with a prayer for the writ 
of injunction and for citations, &e. 

Jones, the defendant, moved to dissolve the injunction 
for want of equity in the bill, because it showed no pro- 
ceedings establishing plaintiff’s rights in the property levied 
on; because the petition does not show a written contract 
for lien on the property in favor of plaintiff; because the 
petition does not negative the existence of other sufficient 
property subject to lien to satisfy the rents due; and that 
there is no valid mortgage shown to secure payment for 
supplies, &e. 

Defendant answered, insisting that a sufficiency remained 
of the crop grown by Hanna to satisfy Avant’s claim for 
rent, but resisting the claim upon the crop to secure the 
advancements, and insisting upon a right to payment next 
after the rents due should be satisfied. 

Upon special issues submitted by the court, the jury re- 
turned a verdict as follows: 

“We, the jury, find that there was a contract made be- 
tween the plaintiff, Avant, and said Hanna, as averred in 
plaintiff’s petition. We further find that the said Hanna 
was to pay as rent for said land the sum of one hundred 
and fifty dollars. We further find that the said plaintiff, 
Avant, made advances to said Hanna under said contract, 
amounting in value to two hundred and fifty dollars. We, 
the jury, find that the defendant, Jones, had notice that 
the cotton about to be levied on was not Hanna’s. We 
find that the cotton at the time of the levy was in the sole 
possession of said Avant. We find that the said Hanna 
raised a crop on said land, and that the same was of the 
reasonable value of two hundred and seventy-five dollars. 
We find that the said Hanna paid said Avant on ‘advance- 
ments made to him the sum of twenty dollars.” 
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It was admitted that the contract found by the jury to 
have been made between plaintiff and Hanna was verbal. 

Upon this verdict and admission the court perpetuated 
the injunction, and rendered judgment for costs against 
defendants. 

The defendants made a motion to reform the judgment, 
“because the special verdict shows that the amount for 
rents from Hanna to Avant was $150, and that Avant has 
in his possession (including the property levied on) the 
whole crop of Hanna, which was worth $275. And it is 
contended that Avant had no lien upon the property be- 
yond sufficient to pay the $150 rents, and that the excess 
was liable to defendant’s execution, notwithstanding Avant 
had a verbal contract that the value of advances made to 
make the crop should be paid out of such excess.” 

This motion, as well as motion for new trial, was over- 
ruled. 

The errors assigned are, (1,) refusal of court to dissolve the 
injunction; (2,) admitting Avant’s testimony as to amount 
of his advances, in absence of itemized bill of particulars ; 
(4,) the judgment enjoining appellant upon the special is- 
sues as found; (5,) refusing to reform the judgment; and 
(6,) refusing motion for new trial. 

There was no statement of facts. 


‘aulk §& Faulk and Jones ¢ Henry, for appellant. 
No brief for appellee. 


GouLp, Associate Justice.—There is no statement of 
facts in this case, and it is admitted by counsel who ar- 
gued the cause for appellant that the only one of the errors 
assigned which can with propriety be considered is the 
overruling of the motion to dissolve the injunction. That 
assignment does not bring up the sufficiency of the peti- 
tion to authorize the final judgment which was rendered 
perpetuating the injunction which the court had first re- 
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fused to dissolve. If it be conceded that it was error to 
refuse to dissolve the injunction, the action of the court on. 
that motion was in the nature of an interlocutory order, 
and unless the final judgment perpetuating the injunction 
is erroneous, does not constitute any sufficient ground 
for the reversal of the cause. The fourth assignment, that 
the court erred in rendering judgment enjoining appellant 
upon the special issues as proved, appears to point out the 
issues submitted as insufficient, rather than to be aimed at 
the sufficiency of the case generally to authorize the judg- 
ment. It does not appear, however, that appellant at the 
trial objected to the issues or submitted other issues to the 
court. The view which we take of the assignments of er- 
ror disposes of the objection that Hanna was not made a 
party, that the case was not one for equitable interposition, 
and reviews other objections to the petition which have 
been urged with foree. We have the less hesitation in 
giving this construction to the assignments of error, and 
thus disposing of these objections, because counsel who 
appear to have conducted the case below, and who have 
also filed a separate brief for appellant, state in that brief 
that the main object of their appeal is to have the question 
settled ‘whether a verbal contract conld be made which 
would bind the growing crops for anything except rents.” 
We think the case presented by the record does not require 
the discussion of that question. The act o° the present 
Legislature on the subject of landlord and tenant is a suffi- 
cient answer as to future cases between parties occupying 
that relation. 

We think in the case before us the verdict of the jury 
establishes that appellee was in actual possession of that 
part of the crop levied on, under a contract entitling him 
to such possession, and that his rights were superior to 
those of appellant, who was simply an execution creditor 
of Hanna, and who is found by the jury to have had no- 
tice of appellee’s rights. The verdict further shows that 
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the entire crop was insufficient to satisfy appellee’s claim, 
_and that there was nothing left subject to plaintiff's exe- 
cution. : 
We see no error calling for the reversal of the case, and 
the judgmeut is accordingly affirmed. 


AFFIRMED. 


























ACCESSORY. 

PRINCIPAL AND ACCESSORY, 1, 2. 

When the principal in an offense dies before he has been tried, the 
accessory cannot be tried. The only exception to the rule which 
requires the principal to be first tried, is where he has escaped, in 
which event the accessory may be tried. State v. McDaniel, 229. 


ADMINISTRATION. 

An original administration, granted in 1850, upon an estate of an 
intestate who had died in 1841, and in which the only property in- 
ventoried was a conditional head-right certificate which had been 
transferred by the intestate, is void, and upon such facts appearing 
in the record, the administration should have been dismissed by the 
probate court. Merriweather v. Kennard, 273. 


AGGRAVATED ASSAULT. 


APPEAL, 6. INDICTMENT, 3. 
AUTERFOITS CONVICT. LIMITATION, 3. 
CHARGE OF THE COURT, 3. THREATS, 2. 


An indictment charging that accused ** went into the residence of 
Henry Goodman, and did then and there assault, strike, and beat,”’ 
is insufficient, save for simple assault and battery, for want of the 
averment that Goodman had a family. State v. Cass, 552. 


ALIBI. 


It seems that a defendant cannot excuse want of diligence in ob- 
taining evidence to prove an alibi. Goins v. The State, 334, 


ALTERATION, 
PROMISSORY NOTES. 

AMENDMENT. 
INJUNCTION, 5. 
PRACTICE, 12. 


APPEAL. 
GUARDIAN. JUDGMENT, 6. 
HABEAS CoRPUS. PRACTICE, 8, 10. 


1, An appeal will not lie from an order of the District Court, after 
42 ( 657 ) 
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APPEAL— Continued. 
sentence has been pronounced in a felony case, postponing proceed- 
ings under the sentence until the next term, to which term the de- 
fendant was bound to answer other indictments for felony. John- 
son v. The State, 119. 

2. Nor will appeal lie from an order overruling a motion of de- 
fendant, made after his sentence, to have his sentence forthwith 
executed. Id. 

3. If the supervisory control of this court over the District Court 
is invoked for the purpose of compelling the execution of its judg- 
ments or the performance of its duty, it should be by the aid of the 
constitutional writs, which this courtis authorized to grant in the 
exercise of its jurisdiction of this character. Id. 

4. Where judgment was not rendered upon a verdict of guilty 
until the next term after it was returned into the court, it is within 
the discretion of the court below to certify to a statement of facts, 
sufficient excuse being furnished for the delay. Hill vy. The State, 
253. 

5. See facts excusing the failure to have a statement of facts certi- 
fied to by the court at the term in which verdict of guilty was ren- 
dered, when appeal was taken. Id. 

6G. An appeal cannot be taken by the State from an order quash- 
ing an indictment as to the charge of aggravated assault, and while 
the case is still pending as to the charge of a simple assault. State 
v. Thompson, 523. 

7. An appeal does not lie from the District Court in a ease re- 
moved by certiorari from a justice’s court. Rice vy. Rasbury, 421. 


ARREST OF JUDGMENT. 
CRIMINAL PROCEDURE. 
INDICTMENT, 8. 
JUDGMENT, 3. 


ARSON. 

PRINCIPAL AND ACCESSORY. © 

1. An indictment for arson sufficiently describes the intent with 
which act of burning was committed, if it alleges the act to have 
been willfully done; and it is not necessary that the indictment 
should charge, in terms, that the defendant, with intent to burn, set 
fire to the house and burned the same. Thomas y. The State, 27. 

2. Though a prisoner may willfully fire a jail, yet if it appear that 
his purpose was only so to burn it as to make his escape, and with 
no design of burning the house down, it would not be the willful 
burning of the house contemplated by the law of arson. Delany v. 
The State, 601. 

3. See facts held insufficient to sustain a conviction of arson as 
principal, but proving only that defendant was an accessory. Tullis 
v. The State, 598. 
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ASSAULT WITH INTENT 'TO MURDER. 

CRIMINAL LAW, 1, 2. 

1. See facts held sufficient, and such as not to require the court to 
instruct the jury as to aggravated and simple assault. Carr v. The 
State, 543. 

2. Evidenee of former quarrels between the parties may be ad- 
mitted to show the state of mind of the accused at the time of the 
offense. Id, 

3, On a trial for assault with intent to murder, it is sufficient that 
the court give the law applicable to the facts considered with refer- 
ence to the aceusation, unless other instructions be asked. Nor 
will a verbal charge as to the lower grades of offense charged in 
the indictment be grounds of reversal, unless excepted to at the 
trial. Id. 

4. An indictment for shooting includes an attempt to shoot; and 
under such indictment evidence of shooting at the injured party is 
admissible. Id. 


ATTACHMENT. - 

An attachment suit may be bronght upon a debt not due, yet 
when brought on such debts, or upon a debt overdue, the attach- 
ment should be quashed, and, if no other cause of action remains, 
the case should be dismissed. Cox v. Reinhardt, 591. 


ATTORNEY'S FEES. 
It is not error for the court to instruct the jury to find attorney’s 
fees as reasonable costs, where the contract stipulated that the 


‘‘expenses of collecting the debt” shall also be paid. Roberts v. 
Palmore, 617. 


AUTERFOITS CONVICT. 

HABEAS CORPUS, 2. 

Though a plea of auterfoits convict of a simple assault, founded on 
a trial before a justice of the peace, is no bar to a subsequent prose- 
cution for an aggravated pssault founded on the same act, the plea 
should be submitted to the jury, and the defendant acquitted, if 
they should find that a simple assault only had been committed. 
But if exceptions to the plea are sustained, and the aceused con- 
victed of an aggravated assault, the fact that the plea was not con- 
sidered by the jury will furnish no ground for reversal. Prime v. 
The State, 300. 


BAIL, 

Where there is a conflict in the evidence as to the state of mind of 
the person charged with homicide at the time of the act, it cannot 
be said that the ** proof is evident ;* and in such case the defendant 
is entitled to bail. Ex parte M. H. Miller, 213. 





660 INDEX. 


BAIL BOND. 

1. The securities on a bail bond or recognizance cannot be heard 
to avoid their liability on account of a defect in the indictment 
against their principal; and when the bond is conditioned for the 
appearance of the principal ‘‘to answer and await the action, &c., 
and stand trial upon such bill of indictment as may be preferred 
against him for swindling,’’ the sureties cannot avoid liability, 
though the indictment for swindling returned by the grand jury 
was so defective that no conviction for swindling could be allowed. 
State v. Ake, 166. 

2. It is a sufficient answer to scire facias that the offense is not 
distinetly stated in the bail bond. State v. Gordon, 510. 

3. A bond reciting that the accused **is charged by affidavit *’ of 
facts sufficient to constitute an offense, is insufficient to compel at- 
tendance upon the District Court, and a forfeiture of such bond will 
be set aside for such defect. Jd. 

4. A bail bond which, after stating the offense with which the 
principal is charged, states the court before which, the time when, 
and the place where he is required to appear, and concludes: ‘*And 
then and there to be from term to term and day to day, and not to 
depart without permission of said court, or until said cause be finally 
determined,”’ is not vitiated by an omission to require the principal 
in terms to appear and answer the accusation against him. State v. 
Becknall, 319. 

5. In a bail bond the offense is sufficiently named if it be indicated 
by the definite name of the offense or by direct statement of the 
matters and things with which the defendant is charged. Turner v. 
State, 549. 

6. A bail bond requiring that defendant appear to answer the 
charge that he had ‘‘cut and stabbed Lafayette Hightower, with in- 
tent to kill and murder him,” sufficiently indicates the offense. Jd. 

7. ‘The omission of the district clerk to indorse the mark upon a 

bail bond duly returned to his office does not affect ee liability of 
the obligors in the bond. Id. 


BAILMENT. 

1. A refusal by the bailee to deliver goods on demand of the 
owner, unless on payment of certain claims of the bailor or bailee, 
inconsistent with the plaintiff’s title, would be equivalent to an 
absolute refusal, and would amount to a conversion. Roberts v. 
Yarboro, 451. 

2. A bailee cannot relieve himself from responsibility to the owner 
by redelivery to his bailor, after demand and notification by the 
owner. Id. 


BANKRUPTCY. 
1. A bankrupt cannot insist upon the enforcement of a trust deed 
alleged to have been assigned to him with his homestead and as a 





INDEX. 661 


BANKRUPTC Y— Continued. 
muniment of its title, without evidence that the trust deed had been 
expressly set apart to such bankrupt. Holloman v. White, 52. 

9. The only evidence of bankruptcy being in the pleadings, and 
the admission of bankruptey being coupled with the explanation that 
the trust deed as a muniment of title to the homestead had been 
assigned to plaintiff in the bankrupt proceedings: Held, that the 
plaintiff could sue and enforce the execution of such trust. Id. 


BILLIARD TABLE. 

GAMING 'T'ABLE, 6, 11, 12. 

1. An indictment charging that the defendant ‘‘ did willfully and 
unlawiully keep a gaming table, being then and there a billiard 
table,’’ does not charge any offense. State v. Johnson, 504. 

2. An indictment for, should allege that the table was kept for 
playing some game which is shown to be illegal. Id. 


BURGLARY. 

1. It is not necessary that an indictment for burglary should charge 
the want of consent on the part of the owner or occupant of the house 
alleged to have been burglariously entered, if it alleges the entry 
to have been with force, and the felonious intent be sufficiently 
charged. State vy. Williams, 98. 

2. Where one is charged in an indictment with unlawfully break- 
ing into a dwelling-house at night, with the felonious intent to com- 
mit a rape on A B, it is not necessary to charge that A B was a 
woman. Id, 

3. An indictment charging defendant with forcibly and unlawfully 
breaking ito and entering a dwelling-house at night, ‘* with intent 
then and there to commit the crime of rape,’’ does not sufficiently 
charge an offense. It should charge the intent to commit the spe- 
cific act, and under the circumstances defined by the statute (Pas. 
Dig., art. 2184) necessary to constitute the offense of rape. Id. 

4. In charging the intention of the accused in an indictment for 
burglary, it is not sufficient to charge an intention to commit a fel- 
ony, but the particular offense should be stated and the facts neces- 
sary to constitute it set forth. Wilburn vy. I'he State, 237. 

5. On the trial of a defeudant who was found guilty of burglary, 
a State witness was permitted to testify that his honse had been 
broken open and robbed previous to the commission of the act for 
which defendant was being tried, and that he believed defendant 
and his wife were the guilty parties: Held, error, for which the 
judgment is reversed. Id. 

6. To constitute burglary, there must be a breaking and entry 
with a felonious intent; and it is not material whether the intention 
to commit a felony is actually carried into effect, or only demon- 
strated by the attempt or by some overt act, to be decided by the 
jury from the facts in evidence. Jd, 
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BURNING PRAIRIE. 


INDICTMENT, 6. 


CERTIORARI. 


An appeal does not lie from the District Court in a case removed 
by certiorari from a justice’s court. Rice vy. Rasbury, 421. 


CHALLENGE. 


JURY, 1, 2, 3, 4, 7. 

1. That a jury had been before impaneled as a jury on the trial of 
another defendant who had been tried, and in another case in which 
had been two trials, one of the defendant and the other of his co- 
defendant, the whole of said trials comprehending the theft of four 
horses, is not a cause of challenge to the array. Bowman v. The 
State, 417. 

2. Nor can such facts be considered on appeal as cause of special 
challenge to the individual jurors, unless it appears by bill of ex- 
ceptions that the defendant had exhausted his peremptory chal- 
lenges. Id. 


CHANGE OF VENUE. 


1. After an application for change of venue has been made, under 
art. 2994 of Pas. Dig., on account of prejudice, the court may ex- 
amine other witnesses for the purpose of determining the truth of 
the matters alleged in the application. Winkfield v. The State, 148. 

2. The issue presented by an application for change of venue 
involves not only the general character for truth of those who make 
the supporting affidavits, but also their means of knowledge, their 
intelligence, and their relation to defendant. It may also embrace 
the notoriety of the particular offense of the party slain, or of the 
defendant himself, and an inquiry into the settled conviction of a 
large portion or the whole of a community, as to particular offenses 
or classes of persons. Id. 

3. On application for change of venue based on alleged prejudice, 
the affidavits of credible witnesses who swear affirmatively are much 
more reliable and should have much more weight than those which 
are merely negative in their character. Id. 


CHARGE OF THE COURT. 





CONFESSIONS, 4. Stock LAw, 7. 
CRIMINAL LAW, 1. THEFT, 4. 
GAMING TABLE, 12. 

1. The failure of the court to give an instruction on the trial of a 
criminal cause, fully embracing all the facts necessary to constitute 
the offense, will not be cause for reversal, if it clearly appears from 
the evidence that such instruction could not have resulted in pro- 
tecting any right of the accused. Cox v. The State, 1. 

2. It is error to instruct the jury that they must convict, if they 
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CHARGE OF THE COURT— Continued. 
find facts established which are recited in the charge, when other 
facts in evidence are not referred to in the instructions, which, if 
true, would mitigate the offense or excuse the act charged. McFar- 
lin v. The State, 23. 

3. On the trial of B, charged with an aggravated assault on C, 
there was evidence that C was attempting to strike B with a stout 
walking-stick at the time B stabbed him with a pocket-knife : Held, 
that it was error for the court to charge, **If you believe that B 
stabbed C without C striking him with the stick, you will find him 
guilty of an aggravated assault.’’ Jd. 

4. It is error to charge the jury that ‘*if they believe the defend- 
ant killed the deceased without lawful excuse or provocation, but 
without express malice,** they should find him guilty of murder in 
the second degree. Such a charge excludes from the jury the con- 
sideration of the crime of manslaughter. Lyles v. The State, 172. 

5. See statement of the case for facts which require the law ot 
manslaughter to be given in charge to the jury. Id. 

6. On the trial of a criminal charge, an instruction to the effect 
that, if the evidence could not be reconciled, the jury should decide 
who of the witnesses were entitled to the greater credibility, is not 
a charge upon the weight of evidence, nor does it instruct the jury 
to do anything incompatible with their duty under article 640 of the 
Code of Criminal Procedure. Rideus v. The State, 199. 

7. The failure of the court to instruet the jury to acquit, if they 
had a reasonable doubt of defendant’s guilt, will not be ground for 
reversal in a case where the evidence clearly establishes the defend- 
ant’s guilt. Id. ’ 

8. On the trial of one indicted for an assanlt with intent to com- 
mit a rape, it is the duty of the court to define to the jury in the 
charge the constituents of the offense of ‘*‘rape;”’ and a failure to 
do this, where a conviction has been obtained, will be ground for 
reversal. Fulcher v. The State, 233. 

9. It is not error for the court to charge upon the identical evi- 
dence given on the trial, nor will a jadgment of conviction be re- 
versed for improper instruetions given in favor of the defendant. 
Wright v. The State, 246. ; 

10. The unlawful character of an assault need not be alleged in 
the indictment, nor need the intent to injure be stated, for this is 
inferred from the illegal act charged. State v. Hays, 526. 

11. It is error to charge the jury that they must either convict of 
murder in the first degree or acquit, if by any possible legitimate 
construction of the evidence the jury might have found the defend- 
ant guilty of murder in the second degree. Edmonson vy. The State, 
496. 

12. Only such should be submitted to the jury as arise out of the 
pleadings, and upon which the judgment of the court depends ; and 
the jury should have such instructions upon them as may be appro- 
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CHARGE OF THE COURT—Continued. 


priate and necessary to aid the jury in reaching their conclusion. 
Knight v. Southern Pacific R. R., 406. 

13. On a trial for murder, the law applicable to the case must be 
distinctly set forth in the charge, whether asked or not ; and a fail- 
ure to define murder in the second degree, in a case where the jury, 
upon the evidence, might have found the defendant guilty of the less 
offense, will be cause of reversal, whether the instructions were 
asked or not. Sanders v. The State, 306. 

14, It is not error for the court to instruct the jury to find attor- 
ney’s fees as reasonable costs, where the contract stipulated that the 
’ “expenses of collecting the debt” shall also be paid. Roberts v. 
Palmore, 617. 

15. The objection to a verbal charge by the court, in a case of 
misdemeanor, comes too late when made for the first time in motion 
for new trial. An exception should be taken at the time. _Vanwey 
v. State, 639. 

16. A party failing to ask instructions which might have prevented 
an erroneous verdict, is not thereby estopped from asking a new 
trial on account of an erroneous verdict upon the charge given and 
the facts. Stell v. Paschal, 640. 


CIRCUMSTANTIAL EVIDENCE. 


1. See this case for facts held insufficient to warrant a conviction 
for murder. Tilley v. The State, 439. 

2. To justify a conviction on circumstantial evidence alone, the 
facts relied on must be absolutely incompatible with the innocence 
of the accused, and incapable of explanation upon any other reason- 
able hypothesis than that of guilt. Barnes vy. The State, 342. 

3. In a case where conviction is sought on circumstantial evidence 
alone, every circumstance which may tend, though slightly, to sup- 
port the consistency and probability of a statement made by the 
accused, should be permitted to go to the jury. Td. 


COMMUNITY PROPERTY. 





1. To enable the surviving husband to have exclusive control of 
community property after the death of the wife, it is necessary that 
an appraisement be filed, as well as an inventory and bond. Kirk- 
land v. Little, 456. 

2. The testimony by a widow that ‘‘she was acting in the capacity 
of surviving wife of her deceased husband,” is not evidence that she 
had properly qualified to enable her to control the community es- 
tate; that is a question of law, to be established by proof of the facts 
which give such authority. Roberts vy. Langley, 454. _ 

3. When property is acquired, during marriage, while the parties 
reside in a State where the common law applicable to marital rights 
prevails, and the money thus acquired is invested in ‘l'exas, the prop- 
erty remains the separate property of the husband. Oliver y. Rob- 
ertson, 422. 
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CONFEDERATE MONEY. 


A note payable in Confederate money, executed between private 
parties in the usual course of business, is an obligation which will be 
enforced to the extent of the value of Confederate notes at the time 
of the contract. Mathews v. Rucker, 636. 


CONFESSION. 


1. The statements of the defendant when examined as witness in 
another case may be given in evidence by the State against her, there 
being no intimidation or persuasion, although it did not appear, that 
defendant, when examined as witness, kuew she could decline to 
criminate herself. Alston v. The State, 39. 

2. Testimony taken before an examining court and reduced to 
writing by the justice, but not signed by the witness, when in effect 
a confession, may be proven against the witness when on trial by 
parol evidence. Id. 

3. Such confessions, made by the accused after being cautioned 
that his statements might be used against him, voluntarily made to 
the person who cautioned him, and on the same day, are admissible. 
Maddox v. The State, 205. 

4. Confessions should be left to the jury, to be considered as other 
evidence; and a charge upon the weight of such evidence, ‘* that 
voluntary confessions are to be regarded as the strongest proofs of 
the law:” Held, to be error. Morrison vy. The State, 516. 

5. See testimony held sufficient proof of the corpus delicti accom- 
panying confessions of guilt made by the defendant while under arrest 
to warrant the admission of such confession. Fields y. The State, 25. 


CONSTITUTIONAL LAW. 


The act of May 28, 1864, entitled ** An act to punish unlawful 
interference with private property or private rights,’ embraced 
more than one object, and was in violation of the twenty-fourth sec- 
tion of Art. VII of the Constitution of 1845. State v. Shadle, 403. 


CONSTRUCTION OF STATUTES. 


Srock Law, 5. . 

1. When the enacting clause in a statute is general in its terms 
and objects, and a proviso is afterwards introduced, such proviso is 
construed strictly. Doberts v. Yarboro, 449. ’ 

2. The act directing that all causes, criminal and civil, pending in 
Kaufman be transferred to Rockwall county, in which the defendant 
resides, does not authorize the transfer of an administration, on ap- 
plication of one claiming the administration as widow, as against 
the administrator. Wilson vy. Catchings, 587. 


CONTINUANCE. 








1. Where a party charged with crime, for whom the court has 
assigned counsel. shows in his application for continuance that he 
applied for process for an absent witness on the day when he was 
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CON TINUANCE— Continued. 


brought from prison to the court, and that he did not sooner apply 
because, by the rules of the prison in which he was confined, he was 
completely secluded from the outside world, and had been unable to 
procure counsel by reason of the manner of his confinement, and it 
appeared that the evidence decided on the trial, in connection with 
the facts which it was stated the absent witness would testify to, 
might have produced a different result: Held, that the continuance 
should have been granted. Allphin v. The State, 79. 

* 2. An affidavit for continuance, for want of witnesses who reside 
out of the county, is insufficient, which fails to show the date of the 
issuance of attachments for such witnesses, and to whom the attach- 
ments were delivered. ZYownsend v. The State, 134. 

3. An application for continuance, which seeks to excuse the stat- 
utory acts of diligence, is defective if it fails to show the distance 
to the residence of the witnesses and the time necessary to have ser- 
vice of process upon them. Jd. 

4. An application for contiuuance, made by one indicted for mur- 
der, which is based on the absence of a witness by whom defendant 
expected to prove that deceased had been seen in bed with defend- 
ant’s wife, and that the fact had been communicated to the accused 
**a short time before the killing took place,’’ is too vague with refer- 
ence to time, and is insufficient. Winkfield v. The State, 148. 

5. Such evidence could only be material to reduce the offense from 
murder to manslaughter, by establishing ‘* adequate cause,’’ and the 
time which intervened between the communication of the fact to the 
defendant and the homicide should be definitely stated, and with 
such certainty as to enable the court to determine whether there had 
been reasonable time for passion to subside. Jd. 

6. See affidavit held sufficient for the first application. Henrie v. 
The State, 573. 

7. It seems that a defendant cannet excuse want of diligence in 
obtaining evidence to prove an alibi, Goins v. The State, 334. 

8. Anaffidavit for a continuance, on account of the absence of a wit- 
ness, and made by a defendant charged with a felony, alleged that the 
residence of the witness was unknown, that attachments had been 
issued to A and B counties, but failed to state that he was believed 
to reside in either county, and which further stated that the wituess 
could not be found in C county, where he was supposed to reside: 
Held, insufficient. Guagando vy. The State, 626. 

9. A continuance was obtained at the fall term, 1873, for the tes- 
timony of a witness whose residence was unknown to the defendant. 
In February, 1874, attachment issued for him to Red River county, 
where defendant was ‘‘informed and believed he then resided.”’ 
This was not served. On the 20th October, 1874, another application 
for continuance, stating diligence as above set forth, but failing to 
state that affiant knew where the witness then resided: Held, insuffi- 
cient. Vanwey v. The State, 639. 








CONTRACT. 





CONFEDERATE MONEY. 

LAND, 2, 3, 4. 

MORTGAGES, 1. 

The written order is the ground and foundation of the action. The 
filling of the order is the consideration upon which the promise in 
the order is based, and which may be proved by parol. Page v. 
Payne, 143. 


CRIMINAL LAW. 








ACCESSORY. MAIMING, 1, 2. 

APPEAL, 1, 3, 6. MALICIOUS MISCHIEF, 1, 2. 
ARSON, 1, 2. PRINCIPAL AND ACCESSORY, 1, 2. 
BILLIARD TABLE, 1, 2. ROADS. 

BURGLARY, 6. SPIRITUOUS LIQUORS. 
EVIDENCE, 3. SWINDLING, 2, 3, 4, 6. 

LICENSE TAX. THEFT, 1, 2, 8, 13, 14, 17, 18. 


‘LOTTERY, 1, 2. 

1. The defendant drew and pointed a pistol at the prosecutor, who 
had just abused and cursed him, and was then walking toward his 
gun. ‘The following instruction was given by the court, viz: ‘If 
the pistol was not loaded, it was incumbent ou the defendant to have 
shown it; and if the instrument used was one likely to produce 
death, the law presumes the purpose of the assailant was to produce 
death :*’ Held, to be error. Agitone v. The State, 501. 

2. When one charged with committing an assault with intent to 
kill and murder is shown to have given the first insult and begun 
himself the attack which finally resulted in the effort on his part to 
kill, he cannot mitigate the offense by showing that he attempted to 
kill under the immediate influence of sudden passion, caused by in- 
juries received from his adversary during the rencontre. Crane v. 
The State, 494. 

3. Pointing a gun at a person is an assault, unless it appear that 
the gun is unloaded; and the burden of proving that it is unloaded 
is on the defendant. Crow v, The State, 468. 

4. The act of May 28, 1864, (Pas. Dig., art. 2400,) being passed 
during the war of the Confederacy, and which, in order to check the 
impressment of private property for public use, punished a mere tres- 
pass as a felony, was not intended to be enforced after the return of 
peace and the state of public aflairs which caused its passage had 
ceased. State v. Shadle, 404. 

5. The ‘* carrying away,” or ** asportation,’’ which constitutes an 
essential element in larceny at common law, is not necessary, under 
our statute, to complete the offense. Hall v. The State, 287. 

6. That the party acensed of theft of cattle may have been paid 
only for gathering and delivering the stolen cattle, is a sufficient 
advantage to the accused to support the charge of theft, if in other 
respects the taking constitutes theft. Conn v. The State, 301. 
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CRIMINAL PROCEDURE. 

ACCESSORY. CHANGE OF VENUE, I, 2. 3 

ARSON, 1. CONTINUANCE, 1, 2,3, 7, 8,9. 

AUTERFOITS CONVICT. MAIMING, 1, 2. 

BAIL Bonn, 1, 3, 4, 6, 7. NEw TRIAL, 1, 2, 3, 5, 8, 9. 

CHALLENGE, 1, 2. 

1. Held, that there is no authority to inquire whether an indictment 
was based on sufficient proof, or to inquire into the form of the oath 
administered, or by whom administered. Morrison v. The State, 516. 

2. An indictment must appear by direct averment to have been pre- 
sented by a grand jury of the proper county. State v. Hilton, 565. 

3. An indictment deseribing the grand jurors by which it is pre- 
sented as ‘* duly elected, impaneled, sworn, and charged to inquire 
into and true presentment make of all offenses committed in the 
county of ———, in said State, cognizable in the District Court held 
in and for the county of Titus and State aforesaid: Held, de- 
fective on exceptions. Id. 

4. Such defect could have been corrected by amendment. Td. 

5. It is only for substantial defects in an indictment, and not for 
matters of form, that a motion in arrest of judgment should be sus- 
tained. Gibbs v. The State, 491. 

6. If an indictment be found and returned by the grand jury in 

‘the District Court, and then filed by the clerk, its validity is not 
affected by a mistake made by the clerk in the date of his entry in 
indorsing upon it the date of the filing. Such mistake cannot avail 
tosustain a motion in arrest of judgment. Terrell v. The State, 463. 

7. No final judgment can be rendered in the District Court on 
exceptions to an indictment held bad by the district judge for the 
offense charged, but good for an offeuse of less degree. 

8. In such cases the District Attorney should either conform to the 
judgment of the court and proceed to trial or dismiss the prosecution 
and procure the finding of a new indictment. State v. Bowden, 635. 


DAMAGES. 

1. It is error to render judgment by default final without a jury 
upon a suit for damages against sureties of a sheriff for nonfeasance 
or malfeasance in office. Hurlock vy. Reinhardt, 580. 

2. Held to be properly allowed where the sheriff had induced the 
district clerk to insert in the bill of costs commissions upon a part of 
a forfeiture remitted by the Governor, and under the execution so 
altered, enforced collection of such commissions upon the remitted 
part of the forfeiture. Shaw v. Brown, 446. 

3. See facts not authorizing. Stell vy. Paschal, 640. 


DEED. 
FRAUD, 3. 
WILL. 
A deed from one to another for whose wife the grantor held funds 
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in trust for which he had not accounted, and which was made to sat- 
isfy the trust, cannot be regarded as a voluntary conveyance, and 
fraudulent as to other creditors to whom the grantor was at the time 
indebted. Jrion v. Mills, 210. 


DEFAULT. 
It is error to render judgment where it is shown by the record that 
answer was filed, although filed after default day, the record failing 
to show that default was actually taken. Hurlock v. Reinhardt, 580. 


DIVORCE. 

1. In a suit for divorce, neither party can be a competent witness, 
under article 3452, Pas. Dig., in regard to matters affecting the right 
to divorce ; nor is this rule affected by the act of May 19, 1871, which 
allows parties in civil actions to testify. Stafford vy. Stafford, 111. 

2. In suits for divorce, the question of marriage between the par- 
ties should be submitted to the jury, and found by them in their ver- 
dict, before a decree divorcing the parties ean be entered. Id. 

3. In suits for divoree, the confessions of defendant are entitled to 
no weight whatever in determining upon the merits of plaintiff’s 
case, and the decree of the court must be rendered upon full and sat- 
isfactory evidence, independent of the confession or admission of 
either party, and upon the verdict of a jury. Mathews v. Mathews, 
331. 


DYING DECLARATION. 

EVIDENCE, 11, 12. 

1. Dying declarations are restricted to cases of homicide, where 
the death of the party making such declarations is the subject of 
investigation. Wright v. The State, 246. 

2. Dying declarations inadmissible, unless made under a con- 
sciousness of approaching death. See facts held insufficient to show 
such condition of mind as to allow of the introduction of such dec- 
larations. Edmondson v. The State, 496. 


ELECTION OF REMEDIES. 
PRACTICE, 6. 


EMBEZZLEMENT. 
1. See an indictment for embezzlement held to be sufficient. Wise 
v. The State, 139. 
2. See an indictment held insufficient under Pas. Dig., art. 2423, 
for embezzlement. State v. Longworth, 162. 
3. An indictment which charges, with proper reference to time 
and place, that the defendant was the agent of A B, the owner of a 
gelding worth fifty dollars; that defendant was in possession of the 
animal by virtue of his agency; that being so in possession, he 
fraudulently converted it to his own use, and that this was done 
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without the consent of the owner, with the fraudulent intent to 
deprive him of the value of the same, and toappropriate it to defend- 
ant’s use, charges the offense of embezzlement. Gibbs v. The State, 
491. 


ESCHEAT. 


1. Section 20, Art. IV, of the Constitution of 1869, requiring the 
Comptroller **to take charge of all escheated property, to keep an 
account of all moneys paid into the treasury, and all lands escheated 
to the State,”’ is in conflict with and revokes the authority conferred 
by the act of 1848 (Pas. Dig., art. 3667) upon the District Court to 
order the sale of escheated property. Hughes v. The State, 10. 

2. Quere? Whether the ‘tact to provide for vesting in the State 
escheated property (Pas. Dig., arts. 3657 to 3675) is in farce since the 
adoption of the present State Constitution in 1869." Id. 

3. Under said statute a petition filed by the District Attorney to 
escheat property should allege that such petition is filed in the county 
having probate jurisdiction over the estate of the deceased whose 
estate is sought to be escheated, the death of such party, and that he 
died without heirs or any devisee of such property. Jd. 

4. Escheated lands are not subject to location as vacant lands, nor 
will a junior patent for such land held by another be aided by pro- 
ceedings taken by the District Attorney to escheat such property. 
Id. 

5. Pre-emption cannot be taken on lands pending proceedings to 
escheat such lands, nor could such pre-emption claim be interposed 
in defense against proceedings instituted by the District Attorney 
to escheat the same. Id. 

6. See facts held insufficient as evidence of death in proceedings 
instituted to escheat. State v. Teulon, 248. 

7. In such proceedings the record must show that notice was given 
by publication to all persons interested in the estate to appear and 
show cause why the same should not vest in the State. Id. 


ESTATES OF DECEDENTS. 





PARTITION; 1, 2. 

PRACTICE, 9, 10. 

1. Doubtful whether under the probate law now in force the court 
can set apart to the widow the value of such property exempt from 
execution as may not belong to the estate or forming no part thereof. 

Woodall vy. Rudd, 375. 

2. Where the husband, with consent and approval of the wife, who 
joins in the deed, disposes of the homestead to their minor children, 
and soon thereafter dies insolvent: Held, that the widow could not 
appropriate other property as homestead, nor will the court set apart 
‘a homestead to her as against the creditors of the estate. Id. 

3. To enable the surviving husband to have exclusive control of 
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community property after the death of the wife, it is necessary that 
an appraisement be filed, as well as an inventory and bond. <Kirk- 
land vy. Little, 456. 


ESTOPPEL. 








While a conveyance by the husband of the homestead, to which 
the wife was not a party, is inoperative to convey her homestead 
right, it estops the administrator of the deceased husband from 
. asserting title as against those claiming under it. Irion v. Mills, 210. 


EVIDENCE. 
BURGLARY, 3, 5. EVIDENCE, 1, 3. 
CHARGE OF THE COURT, 3, 6, FRAUD, 1, 2. 

A HUSBAND AND WIFE, 2. 
CIRCUMSTANTIAL EVIDENCE, INSANITY, 1, 2, 3. 

i, 2, &. MILITARY ORDER, 1. 
COMMUNITY PROPERTY, 2. PRACTICE, 13, 14. 
CONFESSIONS, 1, 2, 3, 5. RAPE. 

DIVORCE, 1, 3. THEFT, 2, 6, 15, 16. 


DYING DECLARATIONS, 1, 2. 

1. When the location of a county boundary is a material fact to 
be determined, evidence of general reputation is admissible in crim- 
inal as.in civil eases. Coa v. The State, 1. 

2. When the District Attorney was allowed by the court to ask the 
defendants’ witnesses where they came from when they came on the 
witness stand—to which they answered, that they came from jail—it 
was error not to allow them to state on what charge and under what 
circumstances they were committed to jail; they could not be dis- 
credited by such means. State v. Ivey, 35. 

3. On the trial of one charged with removing cattle from their ac- 
customed range, (under art. 6549, Pas. Dig.,) the defendant may 
show that he purchased the cattle from one who represented himself 
as agent of the owner of cattle of the same road-brand, which had 
estrayed from the herd while passing through the county, for the 
purpose of rebutting the presumption of felonious intent arising from 
defendant’s possession of the stock ; and such evidence is admissible, 
though the defendant may not be able to show a written bill of sale, 
acknowledged, certified, and recorded, to the alleged owner of the 
herd, for the cattle, or cattle of the same brand. Smith v. The State, 
168. : 

4. The jury was charged, in instruction No, 4, that a reasonable 
doubt .“* is not a mere fanciful or imaginary one, but grows out of the 
testimony, or the most of it, and leaves the mind in that condition, 
that after full investigation of all the facts detailed in evidenee, you 
cannot say you have an abiding conviction that he is guilty of the 
charge.’’ Instruction No. 5 was to the effect that a conviction might 
be had on circumstantial testimony, *‘ but the circumstances proven 
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must justify full belief, according to the rule of certainty defined in 
charge No. 4: Held, that there was no error in the instructions. 
Cave v. The State, 182. 

5. To authorize a conviction on cirenmstantial evidence. the cir- 
cumstances should not only be consistent with the prisoner’s guilt, 
but inconsistent with any other rational conclusion or reasonable 
hypothesis consistent with the facts proven. Williams v. The State, 
209. 

6. A., being post trader at a post of the United States army, en- 
tered into a written contract with H., by the terms of which H. was 
to furnish all the means necessary to purchase merchandise for the 
supply of the post, to conduct the business, and receive all the 
profits; in consideration of which he was to pay to A. the sum of 
three hundred dollars per month. A. was afterwards removed from 
the position of post trader and H. appointed. The following clause 
occurred in the contract: ‘* It is further agreed that, in the event of 
the removal of Fort Griffin to some other point, and provided the party 
of the first part (A.) retains the appointment of post trader, then the 
party of the second part (H.) is to conduct the business as heretofore 
stipulated. This article is to remain in force for the period of one 
year, beginning June, (Ist,) 1872:°’ Held, that there was no latent 
ambiguity in said clause of the contract ; and parol evidence was not 
admissible to prove an agreement between the parties that the con- 
tract should continue in force one year in any event, and notwith- 
standing the removal of A. Adams v. Hicks, 239. 

7. In suit upon a written contract, the plaintiff will not be allowed 
to introduce evidence to show a state of facts at variance with the 
contract, on the ground of ambiguity in its terms, unless the defend- 
ant has been advised of the same by appropriate averments in the 
petition Jd. , 

8. The jury may infer the stealing of the whole property stolen 
at the same time from proof of the recent unexplained possession of 
part of the stolen property. Hill v. The State, 253. 

9. Evidence of taking other property than that alleged in the 
indictment to have been stolen is inadmissible, unless necessary to 
establish identity in developing the res geste, or in making out the 
guilt of the accused by circumstances connected with the alleged 
theft, or to explain the intent with which the accused may have acted. 
Gilbraith v. The State, 567. 

10. On trial upon an indictment against several defendants, evi- 
dence of the part performed by each may be introduced. It is not 
necessary to specify in the indictment the acts of each party which, 
taken together, constituted the theft. Cruit v. The State, 476. 

11. When the ascertainment of the motive with which an act is 
done becomes material on the trial of the actor to determine his guilt 
or innocence, his declarations made at the time the act is done, and 
expressive of its character or object, are regarded as verbal acts indi- 
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cating a present purpose and intention, and are admissible in evi- 
dence. Wurdv. The State, 611. 

12. The declarations of one charged with theft, made at the time 
when the property is first found in his possession, may be given by 
him in evidence ; and if he gave a reasonable account of his posses- 
sion, it is incumbent on the State to show that the account is false. 
Id. 


FALSE PRETENSES. 
SWINDLING. 


FRAUD. 

PARTIES, 19. 

PROMISSORY NOTES. 

SWINDLING, 5. 

1. In a suit on a contract for the sale of an engine, reciting that 
“the said Hearne, accepting and receiving the same, having fully 
and satisfactorily examined it,” the vendee is not estopped from 
alleging and proving in defense that plaintiff had had the engine ~ 
newly painted and polished, and had its defects so concealed that it 
looked new, whereby defendant was induced to sign such contract. 
Ranger v. Hearne, 259. 

2. It is competent to prove fraud in a contract, although it be 
reduced to writing and is silent on the subject to which the fraudu- 
lent representations referred. Id. 

3. That the vendor represented that the land sold was upon a cer- 
tain creek, the purchaser wanting to buy the land for a stock ranche, 
which was known by the vendor, when, in fact, the land was not 
upon that or any other creek, had no water on it, and was worthless 
for a stock ranche, is sufficient ground to set aside the sale at suit of 
the vendee, although the vendor made the statement in ignorance of 
the truth, and had been unwilling to enter such description in the 
warranty clause of the deed. Pendarris v. Gray, 326. 


GAMING TABLE. 

BILLIARD TABLE, 1, 2. 

1. An indictment which charges that A B *‘ did unlawfully bet at 
a certain gaming table, which said gaming table was then and there 
exhibited for gaming, contrary,’’ &e., does not sufficiently describe 
an offense. State vy. Blair, 30. 

2. This case distinguished from The State v. Burton, 25 Tex., 420, 
in which the defendant was charged with betting ‘‘ at a gaming bank, 
commonly called *faro,’’? which game was inhibited eo nomine by 
the statute. Jd. 

3. Betting, of itself, is not a violation of the Penal Code. It is 
the betting at games, tables, or banks which are prohibited, that 
constitute: tie =ffense of gaming. Houghton v. The State, 136. 

43 
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4. The keeping or exhibiting of a table or game, licensed and per- 
mitted by law, does not come under the penalty attached to the keep- 
ing of a gaming table kept or exhibited for the purpose of gaming. 
Id. 

5. Betting on a licensed ten-pin alley did not constitute an offense 
prior to the act of 9th April, 1873. Id. 

6. An indictment for betting on a billiard table should show that 
the table was used as a gambling device to evade the law, and not 
for the usual game of billiards. State vy. Bristow, 146. 

7. An indictment against several defendants for unlawfully play- 
ing at cards must charge that the defendants played with each other, 
or that they are charged with separate offenses. State v. Homan, 
155. 

8. To support a conviction for playing at cards at a public house 
.or public place not mentioned in the terms of the law, it must be so 
averred in the indictment, and the facts and circumstances relied 
upon making it public must be set forth. Elsberry vy. The State, 158. 

9. See facts held sufficient to sustain a verdict for gaming at apub- 
lic place other than those named in the statute. Jd. 

10. On atrial upon anindictment for ‘* keeping a cue alley table for 
the purpose of gaming,” evidence that money, alley fees, or other 
things of value were bet on the cue alley, may properly be admitted, 
without further allegations descriptive of the offense. State v. How- 
ery, 506. 

11. An indictment charging that defendant ‘‘ did unlawfully keep, 
for the purpose of gaming, atable resembling a billiard table,” suffi- 
ciently describes an offense—the words ‘** resembling a billiard table ”’ 
being considered surplusage. Longworth v. The State, 508. 

12. Where, on the trial of an indictment for keeping a gaming table, 
the evidence shows that the table kept was a billiard table, the charge 
should exclude the game of billiards, and should explain wherein 
the table might be shown to be an illegal gaming table, although a 
billiard table. Id. 


GUARDIAN. 
A guardian cannot, in an ordinary suit, appeal or obtain a writ of 
error without giving bond. Watson v. Guest, 559. 


HABEAS CORPUS. 

1. The writ of habeas corpus is not designed to operate as a writ 
of error or certiorari, and does not have their effect: it, however, 
deals with irregularities which render proceedings void. Perry v 
The State, 488. 

2. The court on habeas corpus will not, for the purpose of dis 
charging the applicant, consider the sufficiency of facts relied on as 
evidencing a former conviction for the same offense for which he is 
in custody. Id. 





HOMESTEAD. 

BANKRUPTCY, 1. 

ESTATES OF DECEDENTS, 2. 

ESTOPPEL. 

1. An nnocenpied lot, being community property conveyed by the 
husband to a trustee to secure a debt, does not become entitled to 
exemption as against the enforcement of such trust by the subse- 
quent residence upon and occupation as a homestead of such lot. 
Chipman v. McKinney, 76. 

2. ‘The surviving husband on a second marriage cannot convey 
the property which was community property in the first marriage, 
and which, after the second marriage, was the homestead, without 
the consent of the second wife. Kirkland vy. Little, 456. 

3. Voluntary abandonment of a homestead, with a fixed intention 
not to return, though a new homestead may not be acquired, will 
open such abandoned property to creditors and to sale by the hus- 
band as other community property not homestead. Woolfork v. 
Rickets, 358. 

4. The holder of a vendor’s lien upon a homestead can enforce his 
lien ; and it is only as to the holder of such lien the rule obtains that 
homestead rights do not attach to land until it is paid for. Jd. 

5. Judgment was rendered divorcing A from his wife, C, and di- 
recting the sale by a commissioner of the land deseribed as a home- 
stead and as community property, and directing the partition of the 
proceeds between A and B. Another judgment was rendered on 
the same day by the same court in favor of D and against A, ona 
community debt owing by A, and the land described in the divorce 
judgment as a homestead was levied on and sold under execution by 
the judgment creditor, on the same day that the same land was sold 
by the commissioner. In a controversy between the purchasers at 
the two sales which involved the title, it was held, that being com- 
munity property, if not a homestead, the land was liable to payment 
of community debts contracted before the institution of the suit for 
divorcee. Richey v. Hare, 337. 

6. If the property was a homestead, it was not subject to forced 
sale, and a creditor could have no ground to complain that the court 
decreed the sale and distribution between the parties entitled to 
it. sd. 

7. It was error to exclude evidence offered by the purchaser at 
execution sale to show that the land was not a homestead. Id. 

8. Wife may maintain an action to protect homestead where the 
husband is absent or refuses to join in the suit. Kelley v. Whit- 
more, 647. 


HUSBAND AND WIFE. 
COMMUNITY PROPERTY, 1, 2, 3. 
1. A deed to real estate made by the husband to his wife, ** for 
natural love and affection,’’ vests the title as between the parties in 
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the wife, and’ she can hold it against the husband and his heirs. 
Stafford vy. Stafford, 111. 

2. The husband cannot be examined as to statements made by his 
wife for the purpose of impeaching her testimony. ‘This rule obtains 
regardless of the time when the relation commenced. Roach v. The 
State, 261. 

3. In a suit for necessary repairs done upon the homestead at 
request of the wife, during the protracted absence of the husband, it 
is error to instruct the jury that such contract, to be binding on 
the husband, must be ratified by him. McAfee v. Robertson, 385. 


ILLEGAL CONTRACT. 

1. Where an illegal contract has been fully executed, the courts 
will not interfere in aid of a party to such contract who may have 
been injured thereby. Jones v. Williams, 390. 

2. Mere knowledge that property will be used in an illegal occu- 
pation will not avoid a contract for the hire or sale of such property. 
McKinney v. Andrews, 363. 

3. A recovery can be had for the value of a wagon and team hired 
for the purpose of aiding in the Rio Grande cotton trade in 1863, and 
which had been sold by the hirer. Jd. 

4. Such contract would probably be void as to the value of the hire 
of such property. Id. 


INDICTMENT. 
ARSON, 1. EMBEZZLEMENT, 1, 2. 

ASSAULT WITH INTENT TO GAMING TABLE, 1. 

MURDER, 4. MURDER, 3. 

BAIL Bonp, 1. PERJURY, 1, 3, 4, 5, 6. 

BILLIARD TABLE, 1, 2. Srock LAW, 2. 

BURGLARY, 1, 2, 3, 4. 

1. In an indictment under art. 2196, Pas. Dig., for destroying the 
vitality or life ofan infant during the parturition of the mother, while 
the infant was in a state of being born, and before actual birth, it is not 
necessary that the indictment should negative the existence of the 
circumstances which would justify the act under art. 2197, Pas. Dig. 
State v. Rupe, 33. 

2. In such an indictment it is not sufficient to charge the offense 
in the terms of the statute ; the means used in the commission of the 
offense should be stated. Id. 

3. An indictment which charged that A B *‘ did upon C D unlaw- 
fully make an assault, he, the said C D, then and there being a peace 
officer, to wit, town constable for, &c., and then and there being in 
the lawful discharge of his duties as such officer, which fact was then 
and there well known to said A B,”’ charges an aggravated assault. 
The State v. Coffey, 47. 

4. The further charge contained in the same count of the indict- 
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ment, that “*the said A B did then and there resist, hinder, and 
obstruct him, the said C D, in the lawful discharge of his duties as 
such oflicer,’’ will be regarded as surplusage. Id. 

5. Such an indictment does not charge the defendant with two 
separate and distinct offenses, and it was error to require the Dis- 
trict Attorney to elect whether he would prosecute the defendant 
for an aggravated assault or for resisting an officer. Id. 

6. An indictment charging that defendant, ‘‘on the first day of 
December, A. D. 1872, did, * * in the county of Grayson, will- 
fully burn certain prairie, the said prairie not being his own,”’ held 
to be good. State v. White, 64. 

7. All questions relating to the form of the indictment which do 
not affect the substance of the charge, must be made before the 
defendant applies to change the venue of the cause. Caldwell v. 
The State, 286. 

8. A motion in arrest of judgment, based on the fact that it did 
not appear by the record that the indictment was returned into 
court by the grand jury, will not be entertained when the indict- 
ment had been substituted without objection for one that had been 
burned, and the objection was raised for the first time after change 
of venue and trial. Jd. 


9. In an indictment for stealing from the house of A an article 


which belonged to B, it is not necessary either to allege or prove that 
the article stolen was either under the control of or belonged to A. 
Hill vy. The State, 157. 

10. A conviction on a charge of theft from the train of a railroad 
company will not be disturbed on account of the failure of the State 
to allege and prove the proper name of the company, when that 
detense was not made on the trial, and could only be ascertained on 
appeal by reference to the private act of the Legislature constituting 
the company. Price v. The State, 215. 

11. Where an indictment was found under a special act prohibit- 
ing the sale of sprituous liquors within a given distance of a college, 
which college has ceased to exist as such, advantage of such fact 
cannot be taken by exceptions, but only by proof on plea of not 
guilty. The State vy. Heldt, 220. , 

12. An indictment for theft, charging that the defendant ‘did 
feloniously steal,”’ sufficiently alleges that the taking was ** fraudu- 
lent ’’ to support a conviction. Musquez v. The State, 226. 

13. A mistake in the Christian name of defendant, where the 
name is correctly given at first, does not vitiate an indictment. Id. 

14. An indictment for theft of oxen is sustained by proof of the 
fraudulent killing of the oxen and selling their hides. Id. 

15. An indictment for theft which fails to charge that the property 
alleged to have been unlawfully taken was taken ‘* with intent to 
deprive the owner of the value of the same,”’ is bad. Ridgeway v. 
The State, 231. 
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16. An indictment for theft should describe the property with 
reasonable certainty, when it is practicable to do so; and if the 
theft be of coin, the character of the coin should be stated. When 
a particular description cannot be given, that fact should be stated 
in the indictment. Td. 

17. In an indictment for assault and battery, it is not necessary to 
allege that the offense was unlawful, or that it was committed with 
intent to injure. State v. Shult, 548. 

18. Indictment for playing ‘ta game of cards” held a sufficient 
allegation of playing ‘*a game with cards.*’ State v. Hartman, 562. 

19. An indictment against a single party for playing at a game 
with cards need not aver that the accused played with any other 
party. Id. ‘ 

20. Bad spelling will not vitiate a verdict, if its meaning be evi- 
dent. Koontz v. The State, 570. 

21. In an indictment for assault and battery, where the injured 
party is unknown, it is sufficient to charge that the assault was made 
upon a certain person to the grand jurors unknown. State v. Snow, 
596. 


22. An indictment against a justice of the peace for failing to 


report under oath the amount of money collected by him, other than 
taxes, (under the act of April, 1873,) which fails to charge that he 
was authorized to collect money other than taxes for the use of the 
county, and that such money had come into his hands, is bad. Ad- 
dison v. The State, 462. 

23. Indictment for murder. See an indictment held to be insuffi- 
cient. Edmondson vy. The State, 496. 

24, An indictment for murder must show the date of the alleged 
death, and that such death was the result of the injury inflicted by 
the accused. Jd. 

25. The omission of the word *‘did’<\in the clause of the indict- 
ment alleging the injury charged vitiates the indictment. Jd. 

26. An indictment for an assault with intent to kill and murder, 
which charges that ‘* A B did then and there level, aim, point, shoot 
off, and discharge the said pistol in, at, to, against, and upon the 
person of him, the said C D,”’ and in other respects regular, is good.. 
Crane v. The State, 494. 

27. An indictment is not bad for duplicity which contains the 
necessary averments charging an aggravated assault, and which also 
details the facts necessary to make the offense of threatening to take 
life, but omitting to charge that such threat was seriously made. 
Crow v. The State, 486. 

28. An indictment sufficiently describes an offense by employing 
the language of the statute, whenever the statute sets out in the 
definition of the offense the specific facts constituting it, and does 
not describe the same by the use of generic terms. McF ain v. The 
State, 385. 
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29. An indictment need not by averments negative the existence 
of facts which, under the statute, would relieve the act charged of 
criminality. Id. 

30. Where offenses are several in their nature, and vet of such a 
character that one of them, when complete, necessarily implies the 
other, there is no such repugnancy as to make their joinder improper. 
State v. Randle, 292. 

31. Bad spelling in an indictment will not vitiate it, unless thereby 
the meaning is obscured or changed. State v. Earp, 487. 

32. Indictment for theft. See sufficient one. Id. 

33. An indictment charging the defendant with willfully shooting 
a domestic animal, with intent to injure the owner, must allege the 
amount of the injury done the owner by the act. State v. Heath, 426. 


INFORMATION. 

1. Under the act of 1866, organizing county courts, an informa- 
tion presented by the county attorney will not be quashed because 
an affidavit found among the papers, and upon which it is apparently 
based, does not have the file mark endorsed by the clerk. 

2. Nor should such information be quashed for a variance between 

and the affidavit on which it was founded. ° 

3. The rules applicable to indictments apply also to informations 
in determining their sufficiency. State v. Hiliott, 224. 

4. An information filed on the 24th day of December, 1873, charg- 
ing that a simple assault was committed by A B “‘ on the —— day of 
December,”’ 1872, is not sufficient, though the aflidavit accompany- 
ing it charged the offense to have been committed **on the 14th of° 
December,’ 1872. The allegations of the information are to be 
taken most strongly against the pleader, and the offense was barred 
in one year. State v. Eubanks, 291. 

5. But such an information is also fatally defective in not alleging 
a day on which the offense was committed. This must be stated, 
though it is not necessary generally to prove that the offense was 
committed on the particular day stated in the information. Jd. 


INJUNCTION. 

1. An injunetion obtained by the wife against a trust sale adver- 
tised under a trust deed for a town lot, which was community prop- 
erty, and which was subsequently occupied as a homestead, held to 
be properly dissolved. Chipman vy. McKinney, 76. 

2. A mayor of a city has no jurisdiction to try civil causes, unless 
conferred upou him by the act of incorporation of the city; anda 
judgment in a civil cause will be enjoined on application to the Dis- 
trict Court. Smith v. Deweese, 594. 

3. It is error to dismiss a petition for injuuction whieh contains 
sufficient allegations to warrant relief, because of a defective affida- 
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vit. The petition should be held for hearing on the merits. Pullen 
v. Baker, 419. 

4, An injunction granted on petition, verified by oath of an attor- 
ney “that the statements in the petition are. true when made upon 
his own knowledge, and when made upon information of others he 
believes them to be true,”’ and in which it does not appear that any 

- of the statements were made upon the knowledge of the affiant or 
upon information of others, should be dissolved on account of want 
of sufficient affidavit to the truth of the petition. Td. 

5. Upon the dissolution of an injunction, the plaintiff has the right 
to amend, if necessary, and to this end may insist on the suit being 
continued on the docket as an original suit for trial. Kelley v. Whit- 
more, 647. 

6. Murphy v. Coffey, 33 'Tex., 507, limited. Id. 


INSANITY. 

1. Upon the trial of a plea of insanity, non-professional witnesses 
should be allowed to state their opinion as to the sanity of the party, 
as the result of their observation, accompanied with a statement of 
the facts observed. Holcomb v. The State, 125. 

2. When an affidavit is made by a respectable person that a de- 
fendant charged with crime has become insane, a jury should be 
impaneled to try the issue of insanity before proceeding with the 
cause, and this though the party making the affidavit is unknown to 
those in attendance on court. Guagando v. The State, 626. 

3. The question to be determined on a plea of insanity is, ‘tis the 
accused mentally competent to make a rational defense ;”’ and the 
error in refusing to submit this issue on a plea of insanity, supported 
by affidavit filed before trial, is not cured by trying the issue of insan- 
ity after trial and conviction. Id. 


(INTERVENOR. 

An administrator on the estate of one who had conveyed his 
homestead by deed, in which the wife had not joined, has no right 
to intervene in a suit between third parties claiming the land, and to 
assert the invalidity of the deed. Jrion v. Mills, 210. 


JUDGMENT. 

CRIMINAL PROCEDURE, 7. ScCIRE FACIAS, 1, 2. 

DEFAULT. SEQUESTRATION. 

PARTNERSHIP, 2. 

PRACTICE IN SUPREME CouRT, 1, 13. 

1. In a suit on note payable in gold, the value of which, in United 
States currency, is alleged in the petition, no judgment by default 
can be rendered for an amount in currency. Johnson v. Stalleup, 529. 

2. A judgment rendered in a case removed by certiorari to the 
District Court, in favor of two defendants, where one is dead and 
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not represented, is voidable by a proceeding taken in the court where 
rendered. Pullen v. Baker, 419. ‘ 

3. Exceptions for matters of form in the indictment, or clerical 
mistakes, must be taken before or at the trial. For such defects a 
motion in arrest of judgment cannot avail. Terrell v. The State, 463. 

4. When a judgment is rendered upon the verdict of the jury find- 
ing a special issue, which is unsepported by evidence, this court will 
not suffer the judgment to stana. Johnson v. Shaw, 428. 

5. Where the court is substituted for the jury, its decision upon 
the facts has the same conclusive effect as the verdict of the jury. 
Jordan v. Brophy, 283. 

6. In such cases, unless the judgment of the court is without evi- 
dence, it will not be reversed on appeal. Id. 

7. When the defendant in a criminal cause has been found guilty 
by the verdict of a jury, and appeals before an entry of final judg- 
ment against him, the District Court may enter final judgment nunc 
pro tune after a term has intervened since the verdict. Ex parte 
William Beard, 234. 


JURISDICTION. 

PROBATE COURT, 3. 

1. Justices of the peace have no jurisdiction to try misdemeanors 
for which the fine imposed may exceed one hundred dollars. State 
v. Newhous, 185. 

2. The jurisdiction of Supreme Courts cannot be extended to the 
determination of matters of fact upon which the rights of the parties 
and not the power or ability of the court to exercise its appellate 
jurisdiction may depend. Wood vy. Yarbrough, 540. 

3. Article 3151. Pas. Dig., does not restrict the general powers of the 
District Court to render the judgment at a later period than the first 
term after verdict, when it clearly appears that the prosecution has 
not been abandoned, and a proper case for the exercise of the power 
is presented. Ez parte William Beard, 234. 


JURY. 

CHALLENGE, 1, 2. 

PRACTICE, 3, 4. 

TRIAL BY JURY, 1, 2. 

1. On the trial of a criminal charge, after the State had tendered 
the defendant a full jury, he was required to pass upon all the jurors 
tendered, after which the places of those challenged were filled, and 
defendant required to pass on the new jurors, (before the State was 
required to pass.) until he was satisfied with the panel or had ex- 
hausted his challenges: Held, that there was no error. State v. 
Ivey, 35. 

2. The constitutional provision (art 5, sec. 8) which gives a jury 
discretion in capital felonies to substitute imprisonment for life for 
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the death penalty, does not abrogate the law which makes conscien- 
tious scruples about inflicting the punishment of death for crime a 
qualification in a juror. Caldwell v. The State, 86. 

3. ** Mental defect,’ as the term is used in the Code of Procedure, 
(Paschal’s Dig., art. 3040,) must be understood to embrace either 
such imbecility or such gross ignorance as practically disqualifies a 
person from performing his duties as a juror. The fact that the 
Constitution has made colored persons qualified jurors secures them 
no exemption from the operation of the necessary rule that a mental 
defect disqualifies a juror. Id. 

4. Though the code does not in express terms make the inability 
of the jury to speak and understand the language in which the pro- 
ceedings on the trial are conducted a cause of disqualification, a trial 
by such a jury is violative of sec. 16, art. 1, of the Bill of Rights. 
Lyles v. The State, 172. 

5. Where the record discloses, in a criminal case, that an oath dif- 
ferent in its terms from that prescribed by the statute was adminis- 
tered to the jury, the judgment will be reversed. Bawcom v. The 
State, 189. 

6. That a juror separated from the others, without permission of 
the court, and unaccompanied by an officer, is not of itself sufficient 
grounds for new trial, it not appearing that such separation had any 
effect on the fairness of the trial. Wakefield v. The State, 556. 

7. It appearing by affidavit. and not explained by *he juror, that 
one of the jurors had, before the trial, in speaking of the affair, said 
the accused ** had killed a poor, innocent soldier, and ought to have 
his neck broke,”’ and that this was not known to the accused when 
the jury was impaneled, and that on his examination the juror swore 
that he had no prejudice—for this cause a new trial should have been 
granted. Henrie v. The State, 573. 

8. If the record assumes to set out the oath, it should set out the 
statutory oath. It is sufficient to recite that the jury was sworn 
** according to law.’’ Edmondson v. The State, 496. 


LACHES. 


In an action brought February 22, 1873, under an act of December 
14, 1837, authorizing suits against the State to settle the claims of 
empresarios : Held, that a demurrer was properly sustained, on the 
ground of laches in the prosecution of such claim. Power v. The 
State, 102. 


LAND. 


ESCHEATS, 4, 5. 

1. When a purchaser of land holds under a deed with warranty, 
he cannot resist the payment of the purchase money for defects in 
his title, unless he shows with reasonable certainty that the title has 
failed in whole or in part, and that he has been evicted; and if no 
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eviction has occurred, then that he is liable to eviction by a superior 
outstanding title, of which he had no notice at the time of his pur- 
chase. Price v. Blount, 472. 

2. An obligation for the balance of purchase money, payable on a 
day certain if the title to the land be perfected to the satisfaction of 
the vendee, otherwise not to be paid until title be so perfected, 
becomes due when the vendor has conveyed to the vendee a complete 
and perfect title to the land, or has become able to do so, and has 
advised the vendee of the fact. Kirkland vy. Little, 456. 

3. The vendee in such contract cannot be put in default until 
advised of such deed, or of the character of conveyance by which it 
is proposed to complete the title to the land. Id. 

4. A petition upon such an obligation would be imperfect, unless 
it contained a distinct averment that the title to the land was per- 
fect. Id. 

5. A title extended by Geo. W. Smyth, special commissioner of 
the State of Coaliuila and Texas, appointed under the act of March 
26, 1834, granting land to a party on the frontier of Nacogdoches, 
was valid, though within the border leagues. Johnson v. Shaw, 428. 

6. Conditional certificates issued to emigrants under the land law 
of 1837, and prior to the passage of the act of January, 1839, could 
be transferred by the grantees. Jflerriweather v. Kennard, 273. 

7. The unconditional certificate having issued to the assignee, the 
patent, although in the name of the original holder of the certificate, 
passed title to the assignee, and a deed from the heirs of the pat- 
entee passed no estate as agaiust such assignee. Id. 


LANDLORD AND TENANT. her 
A landlord’s lien for advancements, although based only upon a 
verbal contract, if possession has been taken of the growing crops 
under such contract by the landlord, he has priority over an execu- 

tion creditor on a levy upon such crops. Jones v. Avant, 650. 


LICENSE TAX. 

The acts of 1856 and 1866, both of which prescribed a penalty for 
retailing spirituous liquors in quantities less than a quart without 
having obtained a license therefor, were, as to such penalties, sup- 
planted by the act of December 1, 1871, which prescribed a different 
penalty for these, subject to the payment of an occupation tax, who 
failed to pay the same, and by the tax law of 1873, which made the 
receipt of the Sheriff and County Treasurer full authority to carry 
on the business. Countz v. The State, 50. 


LIMITATION. 
1. It seems that the Attorney General may properly interpose 
limitation as a plea when the State is sued, even in cases where suit 





684 INDEX. 


LIMITATION— Continued. : 
is allowed for the purpose of ascertaining the amount and validity of 
such claim. Power v. The State, 102. 

2. A suit brought for a balance due upon a bill of goods furnished 
on the written order of defendant, promising payment therefor, is 
not barred in two years from the accrual of the cause of action. 
Page v. Payne, 143. 

3. An aggravated assault is not barred by limitation until two 
years after its commission. The State v. Newhous, 185. 


LOTTERY. 

1. Article 404 of the Penal Code, which provides, ‘‘ if. any person 
shall establish a lottery, or dispose of any estate, real or personal, by 
lottery, he shall be fined,’ &c., sufficiently defines an offense under 
the requirements of art. 3 of the code. State v. Randle, 292. 

2. Any scheme for the distribution of prizes by chance is a lottery ; 
and it matters not by what name such a scheme may be known, it 
comes within the prohibition of the penal law against lotteries. Jd. 


MAIMING. 

1. The court cannot assume, in its charge to the jury on the trial 
of one charged with maiming, that a portion of the human body not 
mentioned in Pas. Dig., art. 2162, isa ‘* member’ of the body. That 
is matter of fact to be found by the jury. Slatterly v. The State, 619. 

2. On the trial of one charged with maiming. it should be distinetly 
presented to the jury, as a matter of fact, whether or not the person 
injured suffered the loss of a member of his body by the willful act 
of defendant, to such an extent as to substantially deprive him of it 
at the. time of the injury. If such an injury was inflicted, the 
offense of maiming is complete, though the member of which the 
party was deprived was put back to its proper place, and afterwards 
grew there. Jd. 





MALICIOUS MISCHIEF. 

1. To constitute malicious mischief under art. 2345, Pas. Dig., the 
killing or other act enumerated in that section,.when inflicted on the 
dumb animal, must not only be willfully, but wantonly done, without 
excuse, and under circumstances evincing a lawless spirit. Branch 
v. The State, 622. 

2. The killing of an animal which was in the habit of trespassing 
on one’s crop, during an act of trespass, not from wantonness, but 
to prevent destruction of crops, is not the malicious mischief contem- 
plated in sec. 2345, Pas. Dig. Id. 


MARK AND BRAND. 
A mark and brand, to be evidence of property, should be recorded. 
Corn v. The State, 301. 
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MEASURE OF DAMAGES. 

In a suit on a sheriff’s bond, for the failure of the sheriff to sell 
attached property in his hands, under order for its sale, the measure 
of damages is the value of such property, not the amount of the 
judgment. Hurlock v. Reinhardt, 580. 


MERGER. 

Plaintiff having entered upon land underan execution sale, claimed 
by the defendant to be void, the title conveyed by such sale could 
not be insisted upon as merging the equitable estate held in the 
property by the owner of the debt and trust deed in a proceeding to 
enforce the execution of such trust deed. Holloman v. White, 52. 


MILITARY ORDERS. 

1. The military orders of a Confederate general in command of a 
department, issued during the late war, when offered by one who 
seeks to establish under them his authority at the time to act, are 
admissible in evidence as original documents, without affidavit of 
loss and seareh for the law or superior order authorizing their issu- 
ance. Jones v. Williams, 390. 

2. All officers and agents of the Confederate Government who, 
during the late war, acted under and by virtue of instructions from 
the department commander, issued under existing authority, are 
protected by such instructions from personal accountability. Id. 


MISTAKE. 
THEFT, 11. 


MORTGAGES. . 

1. See discussion as to the meaning of terms in a mortgage. Stel? 
v. Paschal, 640. 

2. A mortgage upon machinery in a factory, and on such as may 
be added to the same, does not include machinery placed for exhi- 
bition by one not a party to the mortgage upon the land covered by 
the mortgage. Id. 


MURDER. 

BAIL. 

CHARGE OF THE CouRT, 4, 11, 13. 

OFFICER. 

1. See facts sufficiently corroborating the testimony of an accom- 
plice. Garnet v. The State, 530. 

2. See evidence held suflicient to warrant a verdict for murder in 
first degree. Id. 

3. An indictment for murder need not charge the act as done with 
express or With implied malice. It is sufficient to charge the act as 
committed with malice aforethought. Henrie v. The State, 573. 

4. See testimony held insufficient proof of the corpus delicti in a- 
trial for murder. Wilson v. The State, 321. 
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NEW TRIAL. 

JURY, 7. 

1. The reluctance of district judges to act in opposition to juries, 
when verdicts of guilty are rendered upon insufficient evidence, again 
noticed. State vy. Webb, 67. 

2. The omission of the court to have the defendant arraigned, 
before change of venue constitutes no ground for new trial. Cald- 
well v. The State, 86. 

3. When there are two jointly indicted and tried, one of whom is 
acquitted and the other convicted, it is error in the court to refuse a 
new trial to the party convicted, when his motion is sustained by the 
affidavit of the party acquitted to facts material to the defense, which, 
by reason of the joint trial, could not be used in evidence. Tyler v. 
The State, 172. 

4. See rules for application for new trial in criminal cases. Koontz 
v. The State, 570. 

5. Where there is evidence sufficient to support the verdict in cases 
of conflicting testimony a new trial will be refused. Jones y. Wil- 
liams, 390, 

6. Where the plaintiff supported his case by his own testimony. 
and is not contradicted by evidence in behalf of defendant, a verdict 
of the jury for the defendant should be set aside and a new trial 
granted. McAfee vy. Robertson, 385. 

7. A mistake in calculation appearing in the pleadings, and sworn 
to, does not furnish ground for disregard of the testimony of the 
party whose attorney made such mistake. Id. 

8. An application for new trial, based on newly-discovered testi- 
mony, must show that it is material and likely to affect the verdict. 
and must show due diligence or excuse want of diligence to obtain 
it on the trial. Goins y. The State, 334. 

9. A motion for a new trial on account of newly-discovered testi- 
mony, made by one found guilty of crime, which is supported by the 
affidavit of one jointly indicted, should be overruled, unless there 
Was no evidence against the affiant on the trial. Delany v. The 
State, 601. 
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OATH ‘TO JURY. 

1. The omission to administer to the jury the oath prescribed by 
law in a criminal case is a fatal defect, for which a judgment of con- 
viction must be reversed. Sutton v. The State, 513. 

2. Record must show that the jury was sworn in criminal cases. 
The recitation of an oath different from that prescribed is fatal, and 
is ground for reversal, although the record may also state that the 
jury were duly sworn. Bray v. The State, 560. 


OFFICER. 
When an officer charged with the custody of a prisoner kills him 
while attempting an escape, when the life of the officer is neither 
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endangered nor his person threatened, and he commits the homicide, 
not with express malice, but from a desire to prevent the escape of 


the prisoner, the offense is murder in the second degree. Caldwell 
v. The State, 86. 


PARTIES. 
SHERIFF’S BOND. 
In a suit for partition all those interested in the estate must be 
made parties, either as plaintiffs or defendants. Oliver v. Robert- 
son, 422. 


PARTITION. 

1. In a suit for partition of an estate, the plaintiff cannot join a 
claim against one of the parties interested, for services rendered, 
with a claim for the value of individual property of the plaintiff con- 
verted. Oliver v. Robertson, 422. 

2. Plaintiffs brought suit for a partition, claiming in right of their 
mother, who died in 1862, against the administrator of their father, 
who died in 1867, and his widow and child by a second marriage : 
Held, that to entitle plaintiffs to a partition as against the survivor 
of the community estate, it was incumbent to allege facts showing 
that a general distribution of the estate was ready to be made, and 
that after such partition sufficient assets were left to satisfy the com- 
munity debts. art vy. Venters, 285. 

3. The law (Pas. Dig., art. 5607a) prescribing the affidavit to be 
made by commissioners to their reports of partition in matters of 
probate, does not govern proceedings in the District Court, in the 
exercise of its general jurisdiction as a court of equity. Herndonvy. 
Crawford, 267. 


PA R&TNERSHIP. 

PRACTICE, 13. 

1. Partnership property may be subjected to the debts of the part- 
nership by service of citation on one member of the firm; and where 
the partition and citation authorizes the inference that this is the 
purpose of the suit, a judgment against the partnership is valid. 
Alexander vy. Stern, 193. 

2. A judgment that plaintiff recover of the member of the firm 
served with citation a sum certain, ‘**for which let execution issue, 
to be levied upon the goods and chattels of the firm, and upon the 
individual property of the defendant served with citation,”’ is a 
valid judgment against the partnership, under which the partner- 
ship property, real as well as personal, may be seized and sold. Jd. 

3. The dissolution of the partnership before suit does not affect 
the creditor’s right to such judgment, so long as there is partnership 
property which could be subjected to execution upon a judgment 
obtained by service upon all the partners. Id, 
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PERJURY. 

1. Anindictment for perjury, as that offense is defined by art. 1909, 
Pas. Dig., is fatally defective if it fails to charge the defendant with 
having deliberately and willfully sworn falsely. State v. Webb, 67. 

2. If any constitutive element of the offense as defined by the code 
de omitted in the indictment, the omission is fatal. Jd. 

3. A charge in the indictment that the defendant ** willfully, un- 
lawfully, knowingly, corruptly, and feloniously did commit willful 
and corrupt perjury,’ and that he did “ willfully, knowingly, cor- 
ruptly, and falsely state under oath,”? &c., and that he ‘did then 
and there, on the trial of said case, unlawfully, willfully, knowingly, 
and feloniously commit willful and corrupt perjury,’ does not meet 
the requirements of the code, nor avoid She necessity for charging 
that the false statement was *‘ deliberately and w*"! fully made” wider 
the sanction of an oath. Id. 

4. An indictment for perjury which charges the false statement 
under oath to have been made on the trial of a party charged with 
a criminal offense, is bad, if it fails to state that an indictment had 
been found against such party, or that the case on the trial of which 
the false statement was made was one over which the court trying 
it had jurisdiction. Jd. 

5. An indictment for perjury, which omits to charge that the oath 
was taken and the matter sworn to in some judicial proceeding in a 
court having jurisdiction, is bad. State v. Oppenheimer, 82. 

6. An indictment for perjury should state when and where the 
judicial proceeding was pending in which the alleged false state- 
ment was made, the name of the judge, court, or officer before 
whom it was made, and whether it was made during an examina- 
tion or on 2 trial under indictment. Jd. | 


PLEADINGS. 
ESCHEATS, 3. 
SPECIFIC PERFORMANCE, 1. 
When fraud is not charged in the pleadings, it can never be con- 
sidered on the trial. Jrion v. Mills, 210. 


POSSESSION. 

THEFT, 16, 17, 18. 

The fact that the accused was seen walking along a road in the 
direction of his house, which was a short distance off, within twenty 
steps of a wagon in which was the stolen property, does not show 
that the property was in his possession or under his control, or that 
he aided in: stealing it; and a verdict upon such evidence should be 
set aside. Cruit v. The State, 476. 


POWER OF ATTORNEY. 
In most cases where a deed would be evidence as an ancient deed, 
without proof of its execution, the power under which it purports to 
have been executed will be presumed. Johnson y. Shaw, 473. 
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PRACTICE.: 

ATTACHMENT, 1. ESCHEATS, 7 

CHARGE OF THE COURT, INJUNCTION, 3. 

15, 16. PROBATE CouRT, 2. 

CRIMINAL PROCEDURE, 8. © STATEMENT OF FACTS, 1, 2. 

DAMAGES, 1. 

1. Where a new trial is granted, it is error to put the defendant 
upon trial at the same term, without allowing sufficient time to pro- 
cure the attendance of witnesses. Lott v. T’he State, 121. 

2. See facts showing sufficient cause for continuance or postpone- 
ment of the trial of a case. Id. : 

3. On trial for murder, it is sufficient if, looking to the entire 
charge, the jury are given sufficient and appropriate instructions to 
enable them, by their application to the evidence, to correctly de- 
termine of which grade of offense the defendant should be convicted. 
Jenkins v. The State, 128. 

4. A juror, on a trial for murder, leaving his fellows and the officer 
in charge of them standing in the street, and barely entering a saloon 
immediately on the street to get a cigar, being in full view and hear- 
ing of the officer and his fellows all the time, and having no conver- 
sation whatever with any one—such separation of the jury is no 
ground for reversal of the judgment, unless there was some reason 
to suppose wrong or injustice resulted from it to the prisoner. Jd. 

5. An information by the District Attorney against a railroad 
company, for the purpose of forfeiting its charter, will not lie, save 
for an act made a cause of forfeiture by its charter, or for willful 
abuse or improper neglect on the part of the company. State v. Rio 
Grande R. R. Co., 217. , 

6. Such remedy would not lie on complaint of a stockholder who 
had instituted proceedings to enforce his rights against the com- 
pany. Such former suit is au election of remedies conclusive against 
him. Id. 

7. Suit cannot be instituted upon a note on the day it is payable, 
save by attachment, and as upon a debt not due. Cox v. Reinhardt, 
591. 

8. On appeal from an order of the District Court approving a claim 
against an estate, it is a sufficient assignment to allege that the court 
erred in approving the claim. Harper v. Stroud, 367. 

9. See this case for discussion of mode of procedure in urging and 
resisting claims presented for allowance against estates. Id. 

10. An administrator may appeal from an order of the District 
Court approving a claim which he has allowed, and which he wishes 
to controvert for reasons subsequent to such allowance. Id. 

11. Only such should be submitted to the jury as arise out of the 
pleadings, and upon which the judgment of the court depends; and 
the jury should have such instructions upon them as may be appro- 
priate and necessary to aid the jury in reaching their conclusion. 
Knight v. 8. P. R. R. Co., 406. 

44 
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12. An amendment setting up facts perfecting title subsequent to 
the institution of suit must be treated as a new suit, the costs up to 
such amendment to be taxed against plaintiff. Kirkland vy. Little, 
456. 

13. A plaintiff may be admitted to testify to declarations of a de- 
ceased partner of the defendant, where suit had been brought against 
the firm, and one of the parties died pending the suit, and his repre- 
sentatives were not made parties. Roberts v. Yarboro, 449. 

14. The exceptions (Pas. Dig., art. 6827) excluding certain parties 
from testifying on account of interest will not be extended by impli- 
cation. Id. 

15. The action of a district judge in passing sentence on a defend- 
ant who has been found guilty of a felony, and ordering him to be 
conveyed to the penitentiary after his motions for new trial and in 
arrest of judgment had been overruled and notice of appeal given. 
is in plain violation of the law which suspends sentence after appeal 
until the decision of the Supreme Court has been received. (Pas. 
Dig., art. 3148.) Smith v. The State, 352. 

16. Exceptions to the admission of evidence, though properly 
taken, when not noticed in a motion for new trial nor in assign- 
ments of error, will be regarded as waived. Pendarvis v. Gray, 326. 

17. An erroneous charge should be objected to when given, or 
other charges asked at the time, so as to afford the court opportunity 
of correcting the error complained of. Id. 

18. On the trial of a defendant separately indicted for theft, it is 
not error to charge the jury that ‘‘all persons who are present when 
an offense is committed, and who knowingly aid or encourage its 
commission, are alike guilty of the offense. Corn vy. State, 301. 

19. Want of necessary parties to a cause cannot be taken advan- 
tage of by parties consenting to a decree in the District Court for the 
first time in this court. Herndon vy. Crawford, 267. 

20. Participation by several defendants in a conspiracy to commit 
a fraud is not of itself a sufficient connecting link to render them 
liable to be joined in the same action. Cramer vy. Hernstadt, 614. 

21. The objection to a verbal charge by the court, in a case of 
misdemeanor, comes too late when made for the first time in motion 
for new trial. An exception should be taken at the time. Vanwey 
v. The State, 639. 

22. A party failing to ask instructions which might have prevented 
an erroneous verdict, is not thereby estopped from asking a new trial 
on account of an erroneous verdict upon the charge given and the 

facts. Stell v. Paschal, 640. 


PRACTICE IN SUPREME COURT. 
APPEAL, 1, 2, 3, 4, 5. 
JURISDICTION, 2. 
1. The action of the court in refusing a continuance must be 
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PRACTICE IN SUPREME COURT—Continued. 
shown by bill of exceptions, or such action will not be noticed on 
appeal. Townsend v. The State, 134. 

2. In a proceeding by writ of error, where no other bond than 
an appeal bond has been executed, the cause will be dismissed on 
motion. ‘The objection to the bond being a substantial onc, though 
it may not involve a question of jurisdiction, will be sustained, if the 
motion to dismiss is made before the case is disposed of on the merits 
during the call of the assignment. T'hompson vy. Pine, 171. 

3. ‘his court, in cases of felony, if satistied that the accused has 
not been convicted according to law, will reverse the judgment, 
though the error is not assigned, when the error is of such a char- 
acter that it cannot be considered as waived by the defendant or 
cured by judgment. Sutton vy. The State, 513. 

4. A writ of error will only issue at the instance of a party to 
the suit, or of one whose privity of estate, title, or interest appears 
from the record in the court below, or who may be the legal repre- 
sentative of such party. Smith v. Gerlach, 2 Tex., 424, approved. 
Wood vy. Yarbrough, 540. 

5. In absence of bill of exceptions the refusal of a continuance . 
will not be revised. Davis v. Calhoun, 554. 

6. Nor, in absence of statement of facts, will the charge of the 
court be revised, unless from the pleadings such charge necessarily 
was erroneous. Id. 

7. Without a statement of facts in a criminal case the appellate 
court will only consider whether the indictment will sustain the 
charge and the finding of the jury; nor will the instructions given 
or refused by the court be revised. Koontz v, The State, 570. 

8. In the absence of a statement of facts certified as prescribed by 
law, this court will not consider assignments of error based on the 
charges given or refused, nor on the verdict as against the evidence. 
Henrie v. The State, 573. 

9. The mere absence of the charge of the court in a transcript in 
appeal in a felony case will not be cause of reversal. The court will 
presume that the clerk by mistake omitted the charge. Tullis v. 
The State, 598. 

10. On a motion to affirm on certificate, the clerk having certi- 
fied that citation in error had been perfected December, 1874, by 
mistake for 1873: Held, that although the mistake was obvious, yet 
it was fatal to the motion. Umbdemstock v. Perry, 374. 

11. A party appearing and objecting to the report of commis- 
sioners in the court below cannot insist upon want of service of 
citation for the first time in the Supreme Court. Herndon vy. Craw- 
Jord, 267. 

12. A suggestion of delay, withdrawn before the case is sub- 
mitted, does not open the record to the consideration of errors not 
assigned. Id. 

13. This court cannot affirm a judgment of conviction, though in 
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its opinion the verdict is clearly correct, if the District Judge in his 
charge has assumed the existence of the material facts of the case, 
has misdirected the jury as to the law arising on them, and left 
them no discretion in finding those facts which were most material. 
Slatterly v. The State, 619. 


PRESUMPTION. 
ESCHEATS. 1, 5. 


PRINCIPAL AND ACCESSORY. 

1. See facts held insafficient to sustain a conviction of arson as 
principal, but proving only that defendant was an accessory. Tullis 
v. The State, 598. 

2. Mere knowledge that an offense is about to be committed will 
not render a party guilty as principal, there being no proof of any 
act on the part of the accused in aid of the offense, or of his being 
present advising or agreeing to its commission. Id. 


PROBATE COURT. 

PRACTICE, 9, 10. 

1. The act directing that all causes, criminal and civil, pending in 
Kaufman be transferred to Rockwall county, in which the defendant 
resides, does not authorize the transfer of an administration, on ap- 
plication of one claiming the administration as widow, as against the 
administrator. Wilson v. Catchings, 587. 

2. It would seem that such application should be heard and de- 
termined by the court where letters had been granted. Id. 

3. An order of the probate court directing the administrator to 
convey the land patented under such certificate in name of the de- 
ceased to the holder of the assignment of the conditional certificate, 
is void for want of jurisdiction. Merriweather v. Kennard, 273. 


PROMISSORY NOTES. 

The fraudulent addition of a name to a promissory note by the 
holder after the death of one of the makers, and after his adminis- 
trator has allowed the claim, may be urged by such administrator 
against the approval of such note as a claim against the estate; and 
such alteration is good ground for disapproval; and on appeal the 
action of the District Court will be revised, and the order disapprov- 
ing such claim be made in this court on testimony showing such fraud- 
ulent addition of such name. Harper v. Stroud, 367. 


RAILROAD. 

PRACTICE, 5. 

1. The rates for freight to which the Southern Pacific Railroad 
Company is limited by its charter has no reference to any road ex- 
cept that which the company is authorized to build and operate in 
Texas ; and a charge of freight, in excess of the limits prescribed by 
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RAILDOAD— Continued. 
its charter, over a road which the company owns and operates out of 
Texas, would be no violation of the provisions of its charter. 

2. A charge for freight from Shreveport, La., to the Texas line, in 
excess of the limits of the charter of the Southern Pacific Railroad 
Company, is not a violation of such charter, nor does an action arise 
from such overcharge. Knight v. Southern Pacific Railroad,.306. 


RAPE. 

BURGLARY, 3. 

1. Where a child was too young to testify as a witness, it follows, 
as a necessary consequence, that any statement it may have made to 
others ought not to be admitted inevidence. Smith v. The State, 352. 

2. On the trial of one indicted for an assault with intent to com- 
mit a rape, it is the duty of the court to define to the jury in the 
charge the constituents of the offense of *‘rape;’’ and a failure to 
do this, where a conviction has been obtained, will be ground for re- 
versal. Fulcher v. The State, 233. 


REPUTATION AS EVIDENCE. 
When-the location of a county boundary is a material fact to be 
determined, evidence of general reputation is admissible in criminal 
as in civil eases. Cox v. The State, 1. 


RES GEST. 
EVIDENCE, 9, 10, 11, 
THEFT, 7. 


ROADS. 

Article 2090, Pas. Dig., making the penalty for obstructing public 
roads a fine of not less than three nor more than ten dollars for each 
and every day such obstruction remains, is repealed by the act of 
February 8, 1858, which provides a different penalty. Fuller v. The 
State, 140. 


SCIRE FACIAS. 

1. A bail bond, in which the principal and sureties are ‘jointly 
and severally’? bound in a specific sum, will not, when forfeited, 
authorize a judgment for the full amount of the bond against each 
of the parties bound; nor when such a bond is forfeited after the 
trial of the principal, can judgment be rendered for the amount of 
the fine (where the same has not been paid) and costs. Ishmael v. 
The State, 244. 

2. In such case the judgment rendered upon forfeiture should be 
for the penalty of the bond and the costs in'the proceeding to col- 
lect it, not including the costs of the criminal prosecytion. Jd. 


SEQUESTRATION. 
In a suit for specific property seized by sequestration and re- 
plevied by the defendant, it is not error that the judgment was ren- 
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SEQUESTRATION— Continued. 
dered for the value of the property against the defendant and his 
sureties, with privilege to the defendant to discharge the judgment 
by a surrender of property. Davis v. Calhoun, 554. 


SHERIFFS. 
MEASURE OF DAMAGES. 
In collection of fines and forfeitures the sheriff can only retain five 
per cent. of the sum actually collected by him. Shaw v. Brown, 446. 


SHERIFF’S BOND. 
It is error to join as defendants the sureties on a sheriff’s bond and 
a deputy of such sheriff. Hurlock v. Reinhardt, 580. 


SERVANT. 

1. Where the evidence showed that the accused was a domestic ser- 
vant of the person from whose house the property was stolen, the 
offense is only simple theft, and not theft froma house. Alston v. 
The State, 39. 

2. A person hired for an hour to carry wood from the street to 
the back yard, and passing through the house in such labor, is not a 
domestic servant, nor is such person relieved from the penalty of 
**theft from a house”’ for stealing from the house through which he 
passed in hisemployment. Williams v. The State, 649. 


SLAVERY. 

1. No written law abolished slavery in Texas until the 18th of De- 
cember, A. D. 1865; but before that time the military forces of the 
United States had silenced and struck down the laws of the State; 
and the proclamation of General Granger, dated June 19, 1865, 
declaring Abraham Lincoln’s emancipation proclamation, may be 
regarded as the definite period from which the destruction of the 
right to hold slaves in Texas may be dated. Garrett vy. Brooks, 479. 

2. A note executed April 1, 1865, for the purchase money of a 
negro then sold as a slave in Texas, would be binding on the maker. 
Garrett v. Brooks, 479. 


SPECIFIC PERFORMANCE. 

1. In asuit to enforce the specific performance of a contract to con- 
vey land, it is not necessary to allege in the petition that defendant’s 
agent, who made the contract, had written authority to sell the land. 
The allegation that defendant appointed the alleged agent to sell the 
land is sufficient to admit proof that the authority given was in writ- 
ing, though it is not expressly alleged to be in writing. Fisher v. 
Bowser, 222. 

2. That both parties were ignorant of want of title in a material 
part of land sold, will not entitle the vendor to enforce payment, if 
evidence shows that such vendor is insolvent when seeking to enforce 
such payment. Kirkland y. Little, 456. 
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SPIRITUOUS LIQUORS. 
In an indictment for retailing spirituous liquors, it was not neces- 
sary to describe the house where the liquor was sold, or to allege the 
names of the persons to whom sold. State v. Heldt, 220. 


STATEMENT OF FACTS. 

1. In suits where service is had by publication, the law is impera- 
tive that the court must make out and incorporate with the record of 
the case a statement of the facts proven on the trial. Thomas v. 
Jones, 265. 

2. This is not complied with by filing the papers upon which the 
judgment was rendered. It must appear that the court recognized 
the papers as the evidence adduced. Jd. 


STOCK LAW. 

EVIDENCE, 3. 

1. An indictment will lie for unlawfully branding a colt whose 
owner is unknown. State v. Haws, 161. 

2. See an indictment held defective against a stock raiser for driv- 
ing his own cattle to market out of his county without leaving on 
record a list of the marks and brands of such cattle. Senterfit v. 
The State, 186. 

3. A verdict, ** We, the jury, find the defendant guilty of a misde- 
meanor, in driving from the county of Lampasas one cow brute,and 
assess his fine at eighteen dollars:*’ /Held, insufficient. Jd. 

4. It seems that the affense of driving one’s own cattle from the 
county to market, without having a list of the marks and brands of 
such cattle recorded, (Pas. Dig., art. 6556,) is not punishable in the 
county from which the cattle were driven. Jd. 

5. The act of 22 May, 1871, ‘* to encourage stock raising,”’ &e., not 
applying to Lampasas ahd Travis counties, section 8 of said act (Pas. 
Dig., art. 6560) does not repeal art. 6556, Pas. Dig. Id. 

6. On the trial for such offense, it is admissible for the defendant 
to prove his directions given to his employees as to the cattle to be 
gathered and driven, for the purpose of rebutting the charge of 
Sraudulent intent, necessary to constitute theft. Bawcom vy. The. 
State, 189. 

7. The question of fraudulent intent should be left to the jury, for 
the purpose of ascertaining the punishment to be imposed upon the 
act of driving the stock from its accustomed range. Id. 

8. Evidence of authority to gather, drive, or otherwise handle 
stock, may be given by the owner filing with the ‘inspector of hides 
and animals ’’ a list of his recorded marks and brands, certified by 
the district clerk, to which certified list may be attached the names 
of such persons so authorized. (Pas. Dig., art. 6561.) Conn v. The 
State, 301. 

9. A mark and brand, to be evidence of property, should be re- 
corded. Id. 
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SWINDLING. 

1. To constitute swindling it seems that some false representations 
as to existing facts or past events should be made, and that mere 
false promises or false professions of intention, although acted upon, 
are insufficient. Johnson vy. The State, 65. 

2. An indictment for falsely representing an instrument of writ- 
ing, in form a promissory note, to be a draft, and thereby obtaining 
money for it, is not sufficient. The indictment should disclose in 
what particular the instrument was defective. The name of the in- 
strument, if valid, isimmaterial. State vy. Dyer, 520. 

3. An indictment for fraudulently selling mortgaged property is 
not defective because the a‘lministrators of the mortgagee are alleged 
to be the holders of the mortgage upon the property so charged to 
have been disposed of. Varas v. The State, 527. 

4, See indictment held sufficient for the offense of selling mort- 
gaged property, as defined by statute. (Pas. Dig., arts. 2425, 2429.) Id. 

5. An indictment for obtaining money or property on false pre- 
tenses must contain a distinct averment that such pretenses were 
false. The want of such averment is fatal. See an indictment for 
swindling held defective. State v. Levi, 563. 

G6. In an indictment for obtaining goods on false pretenses, it is 
necessary to allege ownership of such goods, and the defect will be 
noticed on appeal when it had been urged in a motion in arrest of 
judgment. Washington v. The State, 583. 

7. An indictment which charges the defendant with selling prop- 
erty conditionally mortgaged with intent to defraud, and which fails 


to charge that the mortgage had become absolute by the happening 
of the condition before the sale, is bad. State v. Devercux, 383. 


THEFY. 
CRIMINAL LAw, 5, 6. POSSESSION, 1. 
EVIDENCE, 9, 10. Stock LAw, 6. 
INDICTMENT, 11, 13, 14. 

1. An indictment which charges theft from a house, under art. 
2409, Pas. Dig., is not sustained by proof of theft froma tent. Cal- 
lahan v. The State, 43. 

2. An indictment for theft from a house cannot be sustained by 
proof that the stolen property was taken while hanging at and out- 
side of the store door, on a piece of wood nailed to the door, facing 
and projecting towards the street. Martinez v. The State, 126. 

3. An indictment for theft of *‘one hundred and eighty-two dol- 
lars in United States currency” is defective for want of sufficient 
‘description of the property stolen and of avermentof its value. Mar- 
tinez v. The State, 164. 

4. It is error to instruct the jury in a ease of theft, and upon proof 
of recent possession of the stolen property, that they should find the 
defendant guilty, unless such possession be fairly and reasonably ex- 
plained. Id. 
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5. Where there is evidence from which the jury might infer that 
the taking was not fraudulent, it is the right of the defendant to 
have the distinction between trespass and theft clearly given in the 
charge tothejury. Bray v. The State, 203. 

6. On a trial for theft, upon an indictment in the usual form 
(Pas. Dig., art. 2381,) evidence may be introduced and a conviction 
had upon facts constituting theft, under art. 2385, Pas. Dig., of a 
taking originally lawful, but obtained on a false pretext, or with 
intent to deprive the owner of the value of the property taken, and 
to appropriate the property to the use of the person taking. Such 
facts are matters of evidence, and not a different offense. Maddox 
v. The State, 206. 

7. In trials for theft, where the facts show a lawful taking of pos- 
session, (Pas. Dig., art. 2385,) it is proper to admit, as part of- the 
res gestee, the statement of the accused, as to his intention, made at 
the time of his obtaining the property. Id. . 

8. A passenger on a railway train, when the train was in motion, 
threw from a car a bale of cotton belonging to another: Held, that 
a conviction of the passenger for theft of the cotton was proper, 
where the facts and circumstances counected with the act justified 
the conclusion that the accused threw it from the train with a view 
of converting it to hisown use. Price v. The State, 215. 

9. The statutory definition of theft omits the words “ carried 
away,”’ and in doing so dispenses with the necessity of proof of aspor- 
tation, as was required at common law. Musquez v. The State, 226. 

10. Where the accused claimed the property alleged to have been 
stolen, and there is any evidence tending to show that his claim 
might have been honestly made, it is his right to have the jury 
charged ‘‘ that if his intention was not criminal or fraudulent, he is 
not guilty of theft.” The State v. Maxey, 524. 

11. In cases where the taking may have been done under an hon- 
est mistake, it is proper to give the defendant the benefit of a special 
instruction, submitting to the jury that they must be satisfied that 
the taking was not under stich mistake before they convict. Id. 

12. It is error to charge the jury “‘that such doubt must not be a 
mere possible doubt, but it must be a doubt sustained by the evi- 
dence, upon a review of all the facts and circumstances of the case, 
such as a reasonable man would act upon in any of the important 
concerns of life.’” Bray v. The State, 560. 

13. In a trial for theft, when the evidence shows a publie taking 
and a claim of right in the property by the accused, the jury should 
be instructed that any reasonable doubt as to the honest or felonious 
intent should be given in favor of the accused. Id. 

14. Theft from a house, when by a domestic or other inhabitant of 
the house, is. punishable as simple theft. See evidence rendering a 
charge on simple theft unnecessary. Wakefield v. The State, 556. 

15. See facts constituting the offense of theft from a house. Id. 
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16. A party found with a drove of stolen cattle, and stating his 
possession to be that of a hired hand, and not contradicted, should 
not be convicted for theft of such cattle. Perry v. The State, 484. 

17. Such possession must be considered in connection with the 
nature and character of the property, the circumstances of the pris- 
oner, and the declarations of the accused at the time of such posses- 
sion. Perry v. The State, 483. 

18. Declarations of the acetsed «as to his possession, at the time 
charged with the offense, are admissible for or against him ; and his 
explanation, if reasonable and not contradicted, removes the pre- 
sumption of guilt arising from such possession. Jd. 

19. Where the explanation given by the accused of the possession 
of stolen property found in his possession is such as to warrant a 
well-founded doubt of guilt, the defendant should be granted a new 
trial, the evidence of guilt being the bare possession of stolen prop- 
erty. Galloway v. The State, 289. 

20. See facts insufficient to support a verdict of guilty of theft. Jd. 

21. Upon a trial for theft of a hog, it is not error to instruct the 
jury that ‘‘ killing the property of another is sufficient taking to con- 
stitute theft, if the killing was done with the intent to deprive the 
owner of it, and to appropriate it to the use of the person killing. 
Hall v. The State, 287. 

22. When property alleged to have been stolen was taken under a 
claim of ownership, it must appear from the evidence, in order to 
convict : 1. That the property taken did not belong to the accused ; 
2. That he did not believe it to be his own when he took it; and 3. 
That it was fraudulently taken. Each of these facts the jury must 
be satisfied of .beyond a reasonable doubt, and unless they are so 
instructed a judgment of conviction will not be permitted to stand. 
Johnson v. The State, 609. 


THREATS. - 

1. Evidence of the conduct and language of the defendant, on trial 
for murder, previous to the killing, and which show or tend to show the 
state of mind of the accused, is admissible. Wright vy. The State, 246. 

2. Threats accompanying acts constituting an assault aggravate 
such assault; nor is such effect removed by the threats appearing 
conditional, if the conditions were such as the accused had no right 
to insist on. Crow v. The State, 468. 

3. A threat to kill another, unless the party threatened would do 
or leave undone something which the party threatening had no right 
to require, is, in its legal effect, an unqualified threat. McFain v. 
The State, 385. 


TRIAL. > 
The trial may be held incomplete until all the issues of lawas well 


as of fact have been determined, and final judgment entered. Hill 
v. The State, 253. 
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TRIAL BY JURY. 

1. Proceedings in the courts must be conducted in the English 
language, except in the counties of Nueces, San Patricio, and Re- 
fugio, in which the proceedings may be conducted in the Spanish lan- 
guage before justices of the peace, but only when neither the justice 
of the peace nor the parties are able to write or understand the Eng- 
lish language. Tyler v. The State, 172. 

2. When the evidence on the trial of a criminal cause tends to 
establish different and opposite conclusions, it is for the jury to 
find their verdict upon the evidence which, in their judgment, is en- 
titled to most credit; and if the judge who tried the cause has 
refused to set aside a verdict of guilty found on such evidence, the 
conviction will not be disturbed in this court. Williamsv. The State, 
209. 


VARIANCE. : 
No ullegation descriptive of the identity of what is legally essen- 
tial to the charge in the indictment can be rejected as surplusage, 


and a variance in the proof as to such description is fatal. Hill v. 
The State, 258. 


VENUE. 

1. It is not error, on an application for change of venue, for the 
district judge to call and examine other persons as to the existence 
of the alleged grounds for change of venue, nor to overrule the ap- 
plication upon being satisfied that the facts alleged in the application 
are untrue. Crow v. The State, 468. 

2. The venue of an offense charged to have been committed in 
Smith county is sufficiently proved by evidence that it was com- 
mitted’ in Tyler; the statutes providing for holding the Supreme 
Court in Tyler recognizing it as the county seat of Smith county. 
Terrell v. The State, 463. 


VERDICT. 

DIVORCE, 2. 

INDICTMENT, 19. 

Stock Law, 3. 

1. On a trial for theft from a house, the jury brought in a verdict, 
“We, the jury, find the defendants guilty, and assess their fine at 
twenty dollars,’? which the court refused to receive ; after further 
deliberations the jury found a verdict of “* guilty as charged ;”’ Held, 
that as the rejected verdict was not responsive to the issue, it was 
properly rejected, and that it did not have the effect of acquittal as 
to the charge of theft from a house. Alston v. The State, 39. 

2. On the trial of a suit for divorce brought by the wife, the jury 
found by their verdict that certain deeds executed by the husband, 
and which, on their face, conveyed the fee to the wife, were “‘ made 
for the purpose of preventing said property from being taken for the 
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liquidation of defendant’s debts,”’ and in the same verdict found the 
property so conveyed ** was separate property :’’ Held, error to de- 
cree the property upon such a verdict to the husband. Stafford v. 
Stafford, 111. 

3. The following verdict was rendered in a suit on a promissory 
note: ‘We, the jury, find for the plaintiff, with eight per cent. in- 
terest on note from date:’? Held, that whatever ambiguity may 
have been in the verdict was remedied by reference to the petition 
in which the note was set forth in full. Newcomb vy. Walton, 317. 

4, Bad spelling will not vitiate a verdict, if its meaning be evi- 
dent. Koontz v. The State, 570. 


WILLS. 


Deeds executed in contemplation of death, and forming part of a 
testamentary disposition, will be construed as part of such will 
Woodall v. Rudd, 375. 


WITNESS. 


1. When a witness in his examination in chief testifies that he had 
no ill-feeling against the accused when he appreached him just before 
the difficulty which occasioned the indictment, it is error to exclude 
his testimony on cross-examination regarding his declarations made 
just before the difficulty, showing a different state of feeling. McFar- 
lin v. The State, 23. 

2. The court will not revise the action of the District Court in 
refusing to allow a witness to be recalled who had been discharged 
from the rule, unless it be shown that the fact sought to be proved 
was not known at the previous examination, or why the question 
was not asked at first examination. Roach v. The State, 261. 

3. Witnesses called to testify to the character for truth and veracity 
of a witness are admissible, although not placed under the rule. Id. 

4. Boone v. Weathered, 23 'lex., 675, approved, as to impeaching 
witnesses. Id. 

5. It is within the discretion of the District Court to permit a wit- 
ness who had been under the rule, and who had been discharged 
and had been at large, to be recalle¢ to explain his testimony. Goins 
v. The State, 334. 

6. It is error to admit in evidence the opinion of a witness ignorant 
of anatomy as to the sex of a person from an examination of the 
skeleton. Wilson v. The State, 320. 

7. To secure the best evidence of identity, physicians or persons 
skilled in anatomy—experts—should be called; and unless called, 
and when the opinions of others have been admitted, the error is 
ground of reversal. Wilson v. The State, 321. 














